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Appendix to Part 135
Authority: 12 U.S.C. 1701u; 42 U.S.C. 3535(d).

Source: 59 FR 33880, June 30, 1994, unless otherwise noted.
_Effective Date Note: At 59 FR 33880, June 30, 1994, part 135 was
revised effective August 1, 1994 through June 30, 1995. At 60 FR 28325,
May 31, 1995, the effTective period was extended until the final rule

implementing chan%es made to section 3 of the Housing and Urban

Development Act of 1968 by the Housing and Community Development Act of
1992 is published and becomes effective.

(a) Section 3. The purpose of section 3 of the Housing and Urban
Development Act of 1968 (12 U.S.C. 1701u) (section 3) is to ensure that
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Section

employment and other economic opportunities generated by certain HUD
financial assistance shall, to the greatest extent feasible, and
consistent with existing Federal, State and local laws and regulations,
be directed to low- and very low-income persons, particularlﬁ those who
are recipients of government assistance for housing, and to business
concerns which provide economic opportunities to low- and very low-
income persons.

(b) Part 135. The purpose of this part is to establish the standards
and procedures to be followed to ensure that the objectives of section 3
are met.
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Sec. 135.2 Effective date of regul ation.

The regul ations of this part will remain in effect until the date
the final rule adopting the regulations of this part with or wthout
changes is published and becones effective, at ich point the final
rule will remain in effect.

[60 FR 28326, May 31, 1995]
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Sec. 135.3 Applicability.

(a) Section 3 covered assistance. Section 3 applies to the follow ng
HUD assi stance (section 3 covered assistance):

(1) Public and Indian housing assistance. Section 3 applies to
training, enploynment, contracting and other economic opportunities
arising fromthe expenditure of the follow ng public and Indian housing
assi st ance:

(i) Devel opnent assistance provided pursuant to section 5 of the
U. S. Housing Act of 1937 (1937 Act);

(iié Operating assistance provided pursuant to section 9 of the 1937
Act; an
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(iii) Modernization assistance provided pursuant to section 14 of
the 1937 Act;

(2) Housing and community devel opnent assistance. Section 3 applies
to tralning, enploynent, contracting and other econonic opportunities
arising in connection with the expenditure of housing assistance
(including section 8 assistance, and includin? ot her housi ng assi stance
not administered by the Assistant Secretary of Housing) and conmunity
devel opnent assistance that is used for the follow ng projects;

(i) Housing rehabilitation (including reduction and abatenent of
| ead- based pai nt hazards, but excluding routine maintenance, repair and
repl acenent) ;

ii) Housing construction; and

iil) Oher public construction.

3) Thresholds--(i) No thresholds for section 3 covered public and
I ndi an housi ng assi stance. The requirenments of this part apﬁly to
section 3 covered assistance provided to recipients, notw thstanding the
anount of the assistance provided to the recipient. The requirenents of
this part applz to all contractors and subcontractors performng work in
connection wth projects and activities funded by public and |ndian
housi ng assi stance covered by section 3, regardl ess of the anmpunt of the
contract or subcontract.

(ii) Thresholds for section 3 covered housing and comunity
devel opnent assi stance--(A) Recipient thresholds. The requirenents of
this part apply to recipients of other housing and conmunity devel opnent
program assi stance for a section 3 covered project(s) for ich the
amount of the assistance exceeds $200, 000.

(B) Contractor and subcontractor thresholds. The requirements of
this part apply to contractors and subcontractors performng work on
section 3 covered project(s) for which the anbunt of the assistance
exceeds $200, 000; and the contract or subcontract exceeds $100, 000.

(C Threshold net for recipients, but not contractors or
subcontractors. If a recipient receives section 3 covered housing or
comuni ty devel opnent assistance in excess of $200,000, but no contract
exceeds $100, 000, the section 3 preference requirenents only apply to
the recipient.

(b) Applicability of section 3 to entire ProLect or activity funded
with section 3 assistance. The requirenents of this part apply to the
entire project or activity that is funded with section 3 covered
assi stance, regardl ess of whether the section 3 activity is fully or
partially funded with section 3 covered assi stance.

(c) Applicability to Indian housing authorities and |Indian tribes.

I ndi an housing authorities and tribes that receive HUD assi stance
described in paragraph (a) of this section shall conply with the
procedures and requirenents of this part to the maxi num extent
consistent with, but not in derogation of, conpliance with section 7(b)
of the Indian Self-Determ nati on and Educati on Assistance Act (25 U S.C
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450e(b)). (See 24 CFR part 905.)

d) O her HUD assistance and ot her Federal assistance. Recipients,
contractors and subcontractors that receive HUD assistance, not |isted
in paragraph (a) of this section, or other Federal assistance, are
encouraged to provide, to the greatest extent feasible, training,
enpl oynent, and contracting opportunities generated by the expenditure
of this assistance to |low- and very |ow-incone persons, and business
concerns owned by |ow and very |ow-income persons, or which enploy |ow-
and very | ow-incone persons.
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Sec. 135.5 Definitions.

The terns Departnent, HUD, |ndian housing authority (IHA), Public
housi ng agency (PHA), and Secretary are defined in 24 CFR part 5.

Annual Contributions Contract (ACC) neans the contract under the
U S. Housing Act of 1937 (1937 Act) between HUD and the PHA, or between
HUD and the IHA, that contains the ternms and conditions under which HUD
assists the PHA or the IHA in providing decent, safe, and sanitary
housing for low income famlies. The ACC must be in a form prescribed by
HUD under which HUD agrees to provi de assistance in the devel opnent,
nmoder ni zati on and/or operation of a |ow i ncome housing project under the
1937 Act, and the PHA or IHA agrees to devel op, nodernize and operate
the project in conpliance with all provisions of the
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ACC and the 1937 Act, and all HUD regul ations and i npl enenti ng
requirene?ts and procedures. (The ACC is not a form of procurenent
contract.

Applicant nmeans any entity which nmakes an application for section 3
covered assistance, and includes, but is not limted to, any State, unit
of local governnment, public housing agency, |ndian housing authority,
Indian tribe, or other public body, public or private nonprofit
organi zation, private agency or institution, nortgagor, devel oper,
limted dividend sponsor, builder, property manager, community housing
devel opnment organi zati on (CHDO), resident management corporation,
resi dent council, or cooperative association.

Assi stant Secretary nmeans the Assistant Secretary for Fair Housing
and Equal Opportunity.

Busi ness concern means a business entity formed in accordance with
State law, and which is licensed under State, county or nunicipal law to
engage in the type of business activity for which it was forned

Busi ness concern that provi des econom c opportunities for |ow and
very |l owincone persons. See definition of "~“section 3 business
concern'' in this section

Contract. See the definition of ““section 3 covered contract'' in
this section. ) _

Contractor means any entlty whi ch contracts to perform work
generated by the expenditure of section 3 covered assistance, or for
work in connection with a section 3 covered project.

Enpl oyment opportunities generated by section 3 covered assistance
nmeans all enpl oynment opportunities generated by the expenditure of
section 3 covered public and Indian housing assistance (i.e., operating
assi stance, devel opnent assi stance and noderni zati on assi stance, as
described in Sec. 135.3(a)(1)). Wth respect to section 3 covered
housi ng and comunity devel opnent assistance, this term neans al
enpl oynent opportunities arising in connection with section 3 covered
projects (as described in Sec. 135.3(a)(2)), including nmanagement and
adm ni strative jobs connected with the section 3 covered project.
Managenent and admi ni strative jobs include architectural, engineering or
rel ated professional services required to prepare plans, draw ngs
specifications, or work wite-ups; and jobs directly related to
adm ni strative suPport of these activities, e.g., construction manager,
rel ocation speciallist, payroll clerk, etc.

Housi ng authority (HA) nmeans, collectively, public housing agency
and | ndi an housing authority.

Housi ng and community devel opnent assi stance neans any financia
assi stance provided or otherw se nmade avail abl e through a HUD housing or
communi ty devel opment program through any grant, |oan, |oan guarantee,
cooperative agreenent, or contract, and i1ncludes comunity devel opnent
funds in the form of comunity devel opnent bl ock grants, and | oans
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guar anteed under section 108 of the Housing and Conmunity Devel opnent
Act of 1974, as anmended. Housing and conmmunity devel opment assi stance
does not include financial assistance provided through a contract of

i nsurance or guaranty.

Housi ng devel opment neans | ow-i ncone housi ng owned, devel oped, or
operated by public housing agencies or Indian housing authorities in
accordance wth HUD s public and Indian housi ng program regul ations
codified in 24 CFR Chapter |X

HUD Yout hbuil d programs mean programs that receive assistance under
subtitle D of Title IV of the National Affordable Housing Act, as
amended by the Housing and Community Deve!oEnent Act of 1992 (42 U.S.C
12899), and provi de di sadvantaged youth with opportunities for
enpl oynent, education, |eadership developnent, and training in the
construction or rehabilitation of housing for honel ess individuals and
menbers of low- and very low-incone fanmlies.

Indian tribes shall have the meaning given this termin 24 CFR part
571

JTPA nmeans the Job Training Partnership Act (29 U S.C. 1579(a)).
~ Low-incone person. See the definition of "~ “section 3 resident’’ in
this section, ) o
Metropolitan area means a metropolitan statistical area (MSA), as
established by the Ofice of Managenent and Budget.
Nei ghbor hood area neans:

[[ Page 719]]

(1) For HUD housing Prograns, a geographical location within the
jurisdiction of a unit of general |ocal government (but not the entire
jurisdiction) designated in ordinances, or other |ocal docunents as a
nei ghbor hood, village, or sinilar geographical designation

(2) For HUD community devel opment programs, see the definition, if
provided, in the regulations for the applicable community devel opnent
program or the definition for this termin 24 CFR 570.204(c)(1).

New hires mean full -tinme enpl oyees for permanent, tenporary or
seasonal enplornent opportunities.

Nonnetropolitan county nmeans any county outside of a nmetropolitan
ar ea.

O her HUD prograns means HUD prograns, other than HUD public and
I ndi an housi ng progranms, that provide housing and conmunity devel opnent
assistance for " “section 3 covered projects,’' as defined in this
secti on.

nggic housi ng resident has the nmeaning given this termin 24 CFR
part .

Reci pi ent neans any entity which receives section 3 covered
assi stance, directly from HUD or from anot her recipient and includes,
but is not limted to, ang State, unit of local governnent, PHA |HA
Indian tribe, or other public body, public or private nonprofit
organi zation, private agency or institution, nortgagor, devel oper,
limted dividend sponsor, builder, property nmanager, comunity housing
devel opnent organi zati on, resident managenment corporation, resident
council, or cooperative association. Recipient also includes any
successor, assignee or transferee of any such entity, but does not
include any ultimate beneficiary under the HUD program to which section
3 applies and does not include contractors.

Section 3 nmeans section 3 of the Housing and Urban Devel opnent Act
of 1968, as amended (12 U. S.C. 1701u).

Section 3 business concern neans a business concern, as defined in
this section--

1) That is 51 percent or nore owned by section 3 residents; or

2) \Whose permanent, full-time enployees include persons, at |east
30 percent of whom are currently section 3 residents, or within three
years of the date of first enploynment with the business concern were
section 3 residents; or

(3) That provides evidence of a commtnent to subcontract in excess
of 25 percent of the dollar award of all subcontracts to be awarded to
busi ness concerns that nmeet the qualifications set forth in paragraphs
(1) or (2) in this definition of "~ “section 3 business concern.'

3 ggction 3 clause nmeans the contract provisions set forth in Sec.
135. 38.

Section 3 covered activity neans any activity which is funded by
section 3 covered assistance public and Indian housi ng assi stance.

Section 3 covered assistance neans: (1) Public and Indian housing
devel opnent assi stance provided pursuant to section 5 of the 1937 Act;

(2? Public and Indi an housi ng operating assistance provi ded pursuant
to section 9 of the 1937 Act;

(3) Public and Indian housi ng nodernization assistance provided
pursuant to section 14 of the 1937 Act;

(4) Assistance provided under any HUD housing or conmunity
deVﬁ|0annt program that is expended for work arising in connection
with:

(i) Housing rehabilitation (including reduction and abatenent of
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| ead- based pai nt hazards, but excluding routine maintenance, repair and
repl acenent) ;

ii) Housing construction; or

ii1) Qher public construction pro;ect (whi ch includes other
buil di ngs or inprovenents, regardless of ownership).

Section 3 covered contract neans a contract or subcontract
(including a professional service contract) awarded by a recipient or
contractor for work generated by the expenditure of section 3 covered
assi stance, or for work arising in connection with a section 3 covered
project. "~ Section 3 covered contracts'' do not include contracts
awar ded under HUD s procurenent program which are governed by the
Federal Acquisition Regulation System (see 48 CFR, Chapter 1). "~ Section
3 covered contracts'' also do not include contracts for the purchase of
supplies and materials. However, whenever a contract for materials
includes the installation of the materials, the contract constitutes a
section 3 covered contract. For exanple, a contract for the

[[ Page 720]]

purchase and installation of a furnace would be a section 3 covered
contract because the contract is for work (i.e., the installation of the
furnace) and thus is covered by section 3.

Section 3 covered project means the construction, reconstruction,
conversion or rehabilitation of housing (including reduction and
abat enment of | ead-based paint hazards), other public construction which
i ncl udes buil dings or inprovenents (regardl ess of ownership) assisted
wi th housing or conunity devel opnent assi stance

Section 3 joint venture. See Sec. 135.40. Section 3 resident neans:
(1) A public housing resident; or

(2) An individual who resides in the netropolitan area or
nonnet ropolitan county in which the section 3 covered assistance is
expended, and who is:

(i) Alowincone person, as this termis defined in section 3(b)(2)
of the 1937 Act (42 U. S.C. 1437a(b)(2)). Section 3(b)(2) of the 1937 Act
defines this termto nmean famlies (including single persons) whose
i ncomes do not exceed 80 per centum of the median inconme for the area
as determned by the Secretary, with adjustments for snmaller and |arger
famlies, except that the Secretary may establish inconme ceilings higher
or lower than 80 per centum of the nedian for the area on the basis of
the Secretary's findings that such variations are necessary because of
Preyailing | evel s of construction costs or unusually high or |ow-incone

amlies; or

ii) Avery low-income person, as this termis defined in section
3(b)(2) of the 1937 Act (42 U.S.C. 1437a(b)(2)). Section 3(b)(2) of the
1937 Act (42 U . S.C. 1437a(b)(2)) defines this termto nean fanilies
(including single persons) whose incones do not exceed 50 per centum of
the nedian famly I ncone for the area, as determ ned by the Secretary
with adjustnents for snmaller and larger fanilies, except that the
Secretary may establish inconme ceilings higher or |ower than 50 per
centum of the nedian for the area on the basis of the Secretary's
findings that such variations are necessary because of unusually high or
low fanmily incones.

(3) A person seeking the training and enpl oynent preference provided
by section 3 bears the resppnsibilitY of providing evidence (if
requested) that the person is eligible for the preference.

Section 8 assistance nmeans assi stance provided under section 8 of
the 1937 Act (42 U.S. C. 1437f) pursuant to 24 CFR part 882, subpart G

Service area neans the geographical area in which the persons
benefitting fromthe section 3 covered project reside. The service area
shal |l not extend beyond the unit of general |ocal governnent in which
the section 3 covered assistance is expended. In HUD s |ndian housing
prograns, the service area, for |IHAs established by an Indian tribe as a
result of the exercise of the tribe's sovereign power, is limted to the
area of tribal jurisdiction. ) )

Subcontractor neans any entity (other than a person who is an
enpl oyee of the contractor) which has a contract with a contractor to
undertake a portion of the contractor's obligation for the performance
of work generated by the expenditure of section 3 covered assistance, or
arising in connection with a section 3 covered project.

) Very | ow-income person. See the definition of ~“section 3 resident'’
in this section.

Yout hbui Il d programs. See the definition of " HUD Youthbuild
progranms'' in this section

[59 FR 33880, June 30, 1994, as anended at 61 FR 5206, Feb. 9, 1996]
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Sec. 135.7 Delegation of authority.

Exceg; as may be otherwi se provided in this part, the functions and
[

responsi
part, are delegated to the Assistant Secretary for Fair Housing and
Equal Qpportunity. The Assistant Secretary is further authorized to
redel egate functions and responsibilities to other enployees of HUD
provi ded however, that the authority to issue rules and regul ations
under this part, which authority is delegated to the Assistant
Secretary, may not be redel egated by the Assistant Secretary.
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Sec. 135.9 Requirenents applicable to HUD NOFAs for section 3 covered
prograns.

(a) Certification of conpliance with part 135. Al notices of
fundin% avail ability (NOFAs) issued by HUD that announce the
avai lability of funding covered by section 3 shall include a provision
in the NOFA that notifies applicants that section 3 and the regul ations
in part 135 are applicable to funding awards nmade under the NOFA.
Additionally the NOFA shall require as an application subm ssion
requi renent (which may be specified in the NOFA or aPPIication kit) a
certification by the applicant that the applicant w conply with the
regulations in part 135. (For PHAs, this requirement will be nmet where a
PHA Resol ution in Support of the Application is submtted.) Wth respect
to application evaluation, HUD will acceﬁt an applicant's certification
unl ess there is evidence substantially challenging the certification.

(b) Statenment of ﬁurpose in NOFAs. (1) For conpetitively awarded
assi stance in which the grants are for activities adm nistered by an HA
and those activities are anticipated to generate significant training,
enpl oyment or contracting opportunities, the NOFA nust include a
statenment that one of the purposes of the assistance is to give to the
greatest extent feasible, and consistent with existing Federal, State
and local laws and regulations, job training, enploynent, contracting
and ot her econom c opportunities to section 3 residents and section 3
busi ness concerns.

(2? For conpetitively awarded assi stance involving housing
rehabilitation, construction or other public construction, where the
amount awarded to the applicant may exceed $200, 000, the NOFA nust
include a statenment that one of the purposes of the assistance is to
give, to the greatest extent feasible, and consistent with existing
Federal, State and local |aws and regul ations, job training, enploynent,
contractln% and ot her economi c opportunities to section 3 residents and
secti on 3 business concerns.

(c) Section 3 as NOFA evaluation criteria. Wiere not otherw se
precluded by statute, in the evaluation of apﬁlications for the award of
assi stance, consideration shall be given to the extent to which an
appl i cant has denonstrated that it will train and enploy section 3
residents and contract with section 3 business concerns for econom c
opportunities generated in connection with the assisted project or
activity. The evaluation criteria to be utilized, and the rating points
to be assigned, will be specified in the NOFA
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Subpart A CGeneral Provisions
Sec. 135.11 Oher |aws governing training, enploynent, and contracting.

QG her laws and requirenments that are applicable or may be applicable
to the econom c opportunities generated from the expenditure of section
3 covered assistance include, but are not necessarily limted to those
listed in this section.

éa) Procurenment standards for States and |ocal governments (24 CFR
85.36)--(1) General. Nothing in this part 135 prescribes specific
met hods of procurenent. However, neither section 3 nor the requirenments
of this part 135 supersede the general requirenent of 24 CFR 85.36(c)
that all procurenent transactions be conducted in a conpetitive manner
Consistent with 24 CFR 85.36(c)(2), section 3 is a Federal statute that
expressly encourages, to the maxi num extent feasible, a geographic
preference in the evaluation of bids or proposals.

(2? Fl exi bl e Subsidy Program Muiltifam |y project nortgagors in the
Fl exi bl e Subsi dy Program are not required to utilize the nmethods of
procurenent in 24 CFR 85.36(d), and are not permtted to utilize nethods
of procurenment that would result in their award of a contract to a
busi ness concern that submits a bid higher than the | owest responsive
bid Amltifamly pro{ect nort gagor, however, nust ensure that, to the
greatest extent feasible, the procurenent practices it selects provide
preference to section 3 business concerns.

(b) Procurenment standards for other recipients (OMB Circular No. A-
110). Nothing in this part prescribes specific nethods of procurenent
for grants and other agreenments with institutions of higher education,
hospitals, and other nonprofit organizations. Consistent with the
requirenents set forth in OMB Circular No. A-110, section 3 is a
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Federal statute that expressly encourages a geographic preference in the
eval uation of bids or proposals.

(c) Federal |abor standards provisions. Certain construction
contracts are subject to conpliance with the requirenent to pay
prevaili ng wages deternined under Davis-Bacon Act (40 U S.C. 276a--276a-
7) and inplenmenting U S. Departnent of Labor regulations in 29 CFR part
5. Additionally, certain HUD-assisted rehabilitation and maintenance
activities on ﬁubl|c and | ndi an housi ng devel opnents are subject to
conpliance with the requirenent to Bay prevailing wage rates, as
determ ned or adopted by HUD, to | aborers and nechanics enEoned in this
wor k. Apprentices and trainees nmay be utilized on this work only to the
extent pernmitted under either Department of Labor regulations at 29 CFR
part 5 or for work subject to HUD-determ ned prevailing wage rates, HUD
policies and guidelines. These requirenents include adherence to the
wage rates and ratios of apprentices or trainees to journeymen set out
in "~ approved aPprentlceshlp and training prograns,'® as described in
paragraph (d) of this section

d) Approved apprenticeship and trainee prograns. Certain
apprenticeship and trainee prograns have been approved by various
Federal agencies. Approved apprenticeship and trainee prograns include:
an apprenticeshi p program approved by the Bureau of Apprenticeship and
Training of the Departnment of Labor, or a State Apprenticeship Agency,
or an on-the-job training program approved by the Bureau of
Apprenticeship and Training, in accordance with the regulations at 29
CFR part 5; or a training program approved by HUD in accordance with HUD
policies and guidelines, as applicable. Participation in an approved
apprenticeship program does not, in and of itself, denobnstrate
conpliance with the regul ations of this part.

(e) Conpliance with Executive Order 11246. Certain contractors
covered by this part are subject to conpliance with Executive O der
11246, as amended by Executive Order 12086, and the Departnent of Labor
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regul ati ons issued ﬁ)ursuant thereto (41 CFR chapter 60) which provide
that no person shall be discrinmnated against on the basis of race,
color, religion, sex, or national origin in all phases of enploynent
during the performance of Federal or Federally assisted construction

contracts.
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Subpart B_Economi ¢ Qpportunities for Section 3 Residents and Section 3
Busi ness Concerns

Sec. 135.30 Nurerical goals for meeting the greatest extent feasible
requirenent.

(a) CGeneral. (1) Recipients and covered contractors nmay denobnstrate
conpliance with the "“greatest extent feasible'' requirenent of section
3 by neeting the nunmerical goals set forth in this section for providing
tralining, enployment, and contracting opportunities to section 3
residents and section 3 business concerns.

(2) The goals established in this section apply to the entire anount
of section 3 covered assistance awarded to a recipient in any Federa
Fi scal Year (FY), commrencing with the first FY following the effective
date of this rule.

(3) For recipients that do not engage in training, or hiring, but

award contracts to contractors that will engage in training, hiring, and
subcontracting, recipients nust ensure that, to the greatest extent
feasible, contractors will provide training, enploynment, and contracting

opportunities to section 3 residents and section 3 business concerns.

(4) The nunerical goals established in this section represent
m ni mum nuneri cal targets.

(b) Trainin? and enpl oyment. The nunerical goals set forth in
paragraph (b) of this section apply to new hires. The nunerical goals
reflect the aggregate hires. Efforts to enploy section 3 residents, to
the greatest extent feasible, should be nmade at all job |evels.

1) Nurerijcal goals for section 3 covered public and Indian housing
prograns. Recipients of section 3 covered public and Indian housing
assi stance (as described in Sec. 135.5) and their contractors and
subcontractors may denonstrate conpliance with this part by committing
to enploy section 3 residents as:
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(i) 10 percent of the aggregate nunber of new hires for the one year
peri od beginning in FY 1995;

(ii) 20 percent of the aggregate nunber of new hires for the one
peri od beginning in FY 1996;

(iii) 30 percent of the aggregate nunber of new hires for one year
peri od beginning in FY 1997 and continuing thereafter.

Nureri cal goals for other HUD prograns covered by section 3. (i)
Reci pi ents of section 3 covered housing assistance provi ded under other
HUD programs, and their contractors and subcontractors (unless the
contract or subcontract awards do not neet the threshold specified in
Sec. 135.3(a)(3)) nmay denonstrate conpliance with this part by
conmtting to enploy section 3 residents as 10 percent of the aggregate
number of new hires for each year over the duration of the section 3
proj ect ;

(ii) Where a managi ng general partner or managenent agent is
affiliated, in a given netropolitan area, with recipients of section 3
covered housi ng assi stance, for an aggregate of 500 or nore units in any
fiscal year, the managing partner or managenent agent may denonstrate
compliance with this part by comitting to enploy section 3 residents
as:

(A) 10 percent of the aggregate number of new hires for the one year
peri od beginning in FY 1995;

(B) 20 percent of the aggregate number of new hires for the one year
peri od beginning in FY 1996;

(C) 30 percent of the aggregate nunber of new hires for the one year
peri od beginning in FY 1997, and continuing thereafter.

(3) Recipients of section 3 covered community devel oprent
assi stance, and their contractors and subcontractors (unless the
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contract or subcontract awards do not neet the threshold specified in
Sec. 135.3%a)(3)) may denonstrate conpliance with the requirenments of
this part by committing to enploy section 3 residents as

(1) 10 percent of the aggregate number of new hires for the one year
peri od beginning in FY 1995;

(ii) 20 percent of the aggregate nunber of new hires for the one
year period beginning in FY 1996; and )

(rii) 30 percent of the aggregate nunber of new hires for the one
year period beginning in FY 1997 and continuing thereafter.

(c) Contracts. Nunmerical goals set forth in paragraph (c) of this
section apply to contracts awarded in connection with all section 3
covered projects and section 3 covered activities. Each recipient and
contractor and subcontractor (unless the contract or subcontract awards
do not neet the threshold specified in Sec. 135.3(a)(3)) may
denonstrate conpliance with the requirenments of this part by commtting
to award to section 3 business concerns:

(1) At least 10 percent of the total dollar anpunt of all section 3
covered contracts for building trades work for maintenance, repair,
noder ni zati on or devel opment of public or Indian housing, or for
buil ding trades work ar|sinﬁ in connection with housing rehabilitation,
housi ng construction and other public construction; an

(2) At least three (3) percent of the total dollar anmount of al
ot her section 3 covered contracts.

Saf e harbor and conpliance determnations. (1) In the absence of
evidence to the contrary, a recipient that neets the m ni mum nunerica
goals set forth in this section will be considered to have conplied with
the section 3 Preference requi renents.

(2) I'n evaluating conpliance under subpart D of this part, a
reci pient that has not nmet the nunerical goals set forth in this section
has the burden of dennnstratin% why it was not feasible to nmeet the
nunerical goals set forth in this section. Such justification may
i ncl ude inpedi nents encountered despite actions taken. A recipient or
contractor also can indicate other econonmic opportunities, such as those
listed in Sec. 135.40, which were provided in i1ts efforts to conply
with section 3 and the requirenments of this part.
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Subpart B_Economi ¢ Qpportunities for Section 3 Residents and Section 3
Busi ness Concerns

Sec. 135.32 Responsibilities of the recipient.

) Each recipient has the responsibility to comply with section 3 in
its own operations, and ensure conpliance in the
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operations of its contractors and subcontractors. This responsibility
i ncludes but may not be necessarily limted to:

(a) Inplementing procedures designed to notify section 3 residents
about training and enpl oynent opportunities generated by section 3
covered assistance and section 3 business concerns about contracting
opportunities generated by section 3 covered assistance;

(b) Notifying potential contractors for section 3 covered projects
of the requirements of this part, and incorporating the section 3 clause
set forth in Sec. 135.38 in all solicitations and contracts.

(c) Facilitating the training and enploynment of section 3 residents
and the award of contracts to section 3 business concerns by undertaking
activities such as described in the Appendix to this part, as
appropriate, to reach the goals set forth in Sec. 135.30. Recipients,
at their own discretion, nay establish reasonabl e nunerical goals for
the training and enploynent of section 3 residents and contract award to
section 3 business concerns that exceed those specified in Sec. 135.30;

(d) Assisting and activel¥ cooperating with the Assistant Secretary
in obtaining the conpliance of contractors and subcontractors with the
requirenents of this part, and refraining fromentering into anK
contract with any contractor where the recipient has notice or know edge
that the contractor has been found in violation of the regulations in 24
CFR part 135.

(e) Docunenting actions taken to conply with the requirenents of
this Part, the results of actions taken and inpedinents, if any.

(f) A State or county which distributes funds for section 3 covered
assistance to units of |ocal governnents, to the greatest extent
feasible, nmust attenpt to reach the nunerical goals set forth in 135.30
regardl ess of the number of |ocal governnments receiving funds fromthe
section 3 covered assistance which neet the thresholds for applicability
set forth at 135.3. The State or county nust informunits of |ocal
governnment to whom funds are distributed of the requirenments of this
part; assist |ocal governnments and their contractors in neeting the
requi rements and objectives of this part; and nmonitor the performance of
Iﬁpal governnments with respect to the objectives and requirenments of
this part.
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Sec. 135.34 Preference for section 3 residents in training and enpl oyment
opportunities.

(a) Order of providing preference. Recipients, contractors and
subcontractors shall direct their efforts to provide, to the greatest
extent feasible, training and enploynment opportunities generated from
the expenditure of section 3 covered assistance to section 3 residents
in the order of priority provided in paragraph (a% of this section.

(1) Public and Indian housing programs. In public and |ndian housing
progranms, efforts shall be directed to provide training and enpl oynment
opportunities to section 3 residents in the following order of priority:

(i) Residents of the housing devel opment or developnments for which
the section 3 covered assistance is expended (category 1 residents);

(ii) Residents of other housing devel opnents managed by the HA that
i s expending the section 3 covered housing assistance (category 2
resi dents);

(iii) Participants in HUD Youthbuild prograns being carried out in
the netropolitan area (or nonnetropolitan county) in which the section 3
covered assistance is expended (category 3 residents);

Eiv) O her section 3 residents.

2) Housing and community devel opnent prograns. In housing and
community devel opnent prograns, priority consideration shall be given,
where feasible, to:

(i) Section 3 residents residing in the service area or nei ghborhood
in which the section 3 covered project is located (collectively,
referred to as category 1 residents); and

ii) Participants in HUD Youthbuild prograns (category 2 residents).

iil) Were the section 3 project is assisted under the Stewart B
McKi nney Horel ess Assistance Act (42 U S.C. 11301 et seqﬁ%, honel ess
persons residing in the service area or neighborhood in ich the
section 3 covered project is |ocated shall be given the highest
priority;
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iv) Other section 3 residents.

3) Recipients of housing assistance prograns adninistered by the
Assi stant Secretary for Housing may, at their own discretion, provide
preference to residents of the housing devel opment receiving the section
3 covered assistance within the service area or nei ghborhood where the
section 3 covered project is |ocated

~ (4) Recipients of conmunity devel opnent prograns may, at their own

di scretion, PrOVIde priority to recipients of government assistance for
housi ng, including recipients of certificates or vouchers under the
Section 8 housing assistance program w thin the service area or
nei ghbor hood where the section 3 covered project is |ocated

(b) Eligibility for preference. A section 3 resident seeking the
preference in training and eanoKant provided by this part shall
certify, or subnmt evidence to the recipient contractor or
subcontractor, if requested, that the person is a section 3 resident, as
defined in Sec. 135.5. (An exanple of evidence of eligibility for the
preference is evidence of receipt of public assistance, or evidence of
participation in a public assistance program)

(c) Eligibility for enployment. Nothing in this part shall be
construed to require the enploynent of a section 3 resident who does not
nmeet the qualifications of the position to be filled
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Sec. 135.36 Preference for section 3 business concerns in contracting
opportunities.

(a) Order of providing preference. Recipients, contractors and
subcontractors shall direct their efforts to award section 3 covered
contracts, to the greatest extent feasible, to section 3 business
concerns in the order of priority provided in paragraph (a) of this
section.

(1) Public and Indian housing progranms. In public and |Indian housing
Brograns, efforts shall be directed to award contracts to section 3

usi ness concerns in the followi ng order of priority:

(i) Business concerns that are 51 percent or nore owned by residents
of the housing devel opnent or devel opments for which the section 3
covered assistance is expended, or ose full-tinme, permanent workforce
i ncludes 30 percent of these persons as enpl oyees (category 1
busi nesses);

(ii) Business concerns that are 51 percent or nore owned Ey
residents of other housing devel opnents or devel opnents nmanaged by the
HA that is expending the section 3 covered assistance, or whose full -
time, permanent workforce includes 30 percent of these persons as
enpl oyees (category 2 businesses); or

(1ii) HUD Youthbuild prograns being carried out in the metropolitan
area (or nonnetropolitan county) in which the section 3 covered
assistance is expended (category 3 businesses).

(iv) Business concerns that are 51 percent or nore owned by section
3 residents, or whose permanent, full-tinme workforce includes no |ess
than 30 percent section 3 residents (category 4 businesses), or that
subcontract in excess of 25 percent of the total anpunt of subcontracts
to business concerns identified in paragraphs (a)(1)(i) and (a)(21)(ii)
of this section.

(2) Housing and community devel opnent prograns. In housing and
communi ty devel opnent programs, priority consideration shall be given,
where feasible, to:

(i) Section 3 business concerns that provide economnic opportunities
for section 3 residents in the service area or nei ghborhood In which the
section 3 covered project is |located (category 1 businesses); and

(ii) Applicants (as this termis defined in 42 U S.C. 12899)
selected to carry out HUD Youthbuild prograns (category 2 businesses);

iii) Other section 3 business concerns.

b) Eligibility for preference. A business concern seeking to
qualify for a section 3 contracting preference shall certify or submit
evidence, if requested, that the business concern is a section 3
busi ness concern as defined in Sec. 135.5.

(c) Ability to conplete contract. A section 3 business concern
seeking a contract or a subcontract shall submit evidence to the
reci pient, contractor, or subcontractor (as applicable), if requested,
sufficient to denonstrate to the satisfaction of the party awarding the
contract that the business concern is responsible and has the ability to
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perform successfully under the terms and conditions of the proposed
contract. (The ability to perform successfully under the terns and
conditions of the proposed contract is required of all contractors and
subcontractors subject to the procurenment standards of 24 CFR 85.36 (see
24 CFR 85.36(b)(8)5.) This regulation requires consideration of, anpbng
other factors, the potential contractor's record in conplying with
public policy requirenents. Section 3 conpliance is a matter properly
considered as part of this determnation.
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Sec. 135.38 Section 3 clause.

Al'l section 3 covered contracts shall include the follow ng clause
(referred to as the section 3 clause):

A. The work to be performed under this contract is subject to the
requi rements of section 3 of the Housing and Urban Devel opnent Act of
1968, as anended, 12 U.S.C. 1701u (section 3). The purpose of section 3
is to ensure that enploynent and ot her econom c opportunities generated
by HUD assistance or HUD-assisted projects covered by section 3, shall
to the greatest extent feasible, be directed to |low and very |ow-incone

ersons, particularly persons who are recipients of HUD assistance for
ousi ng.

B. The parties to this contract agree to conply with HUD s
regul ations in 24 CFR part 135, which inplement section 3. As evidenced
by their execution of this contract, the parties to this contract
certify that they are under no contractual or other inpedinment that
woul d prevent them from conmplying with the part 135 regul ations.

C. The contractor agrees to send to each |abor organization or
representative of workers with which the contractor has a collective
bar gai ni ng agreenent or other understanding, if any, a notice advising
the | abor organi zation or workers' representative of the contractor's
commitnments under this section 3 clause, and will post copies of the
notice in conspicuous places at the work site where both enpl oyees and
applicants for training and enploynent positions can see the notice. The
notice shall describe the section 3 preference, shall set forth m ni num
nunber and job titles subLect to hire, availabilitﬁ of apprenticeship
and training ﬁositions, the qualifications for each; and the nanme and
| ocation of the person(s) taking applications for each of the positions;
and the anticipated date the work shall begin.

D. The contractor agrees to include this section 3 clause in every
subcontract subject to compliance with regulations in 24 CFR part 135,
and agrees to take appropriate action, as provided in an applicable
provi sion of the subcontract or in this section 3 clause, upon a finding
that the subcontractor is in violation of the regulations in 24 CFR part
135. The contractor will not subcontract with any subcontractor where
the contractor has notice or know edge that the subcontractor has been
found in violation of the regulations in 24 CFR part 135

E. The contractor will certify that any vacant enpl oynent positions,
including training positions, that are filled (1) after the contractor
is selected but before the contract is executed, and (2) with persons
other than those to whom the regul ations of 24 CFR part 135 require
enpl oynment opportunities to be directed, were not filled to circunvent
the contractor's obligations under 24 CFR part 135.

F. Nonconpliance with HUD s regulations in 24 CFR part 135 may
result in sanctions, termnation of this contract for default, and
debarment or suspension from future HUD assisted contracts.

G Wth respect to work perforned in connection with section 3
covered Indian housing assistance, section 7(b) of the Indian Self-
Determi nati on and Education Assistance Act (25 U S. C. 450e) also applies
to the work to be performed under this contract. Section 7(b) requires
that to the greatest extent feasible (i) preference and opportunities
for training and enployment shall be given to Indians, and (ii)
preference In the award of contracts and subcontracts shall be given to
I ndi an organi zati ons and | ndi an-owned Economic Enterprises. Parties to
this contract that are subject to the provisions of section 3 and
section 7(b) agree to conply with section 3 to the maxi mum extent
feasible, but not in derogation of conpliance with section 7(b).
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Sec. 135.40 Providing other economc opportunities.

(a) General. In accordance with the findings of the Congress, as
stated in section 3, that other economic opportunities offer an
ef fective neans of enEowering | ow-i ncone persons, a recipient is
encouraged to undertake efforts to provide to | ow-income persons
economi ¢ opportunities other than training, enploynment, and contract
awards, in connection with section 3 covered assistance

(b) OQher training and enploynent related opportunities. O her
econom c opportunities to train and enploy section 3 residents include
but need not be limted to, use of “~“upward nmobility'', "“bridge'' and
trainee positions to fill vacancies; hiring section 3 residents in
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managenment and mai ntenance positions within other housing devel opnents;
and hiring section 3 residents in part-tine positions.

(c) Oher business related economic opportunities. (I? A reci pi ent
or contractor nay provide econom c opportunities to establish, stabilize
or expand section 3 business concerns, includin% m cro-enterprises. Such
opportunities include, but are not linmted to the formati on of section 3
joint ventures, financial suPport for affiliatin? wi th franchise
devel opnent, use of |abor only contracts for building trades, purchase
of supplies and materials from housing authority resi dent - owned
busi nesses, purchase of materials and supplies from PHA resident - owned
busi nesses and use of procedures under 24 CFR part 963 regarding HA
contracts to HA resident-owned businesses. A recipient or contractor may
enpl oy these nethods directly or may provide incentives to non-section 3
busi nesses to utilize such nethods to provide other econonic
opportunities to | ow-inconme persons.

(2) A section 3 joint venture means an associ ation of business
concerns, one of which qualifies as a section 3 business concern, forned
by witten joint venture agreement to engage in and carry out a specific
busi ness venture for which Purpose t he busi ness concerns conbine their
efforts, resources, and skills for joint profit, but not necessarily on
a continuin% or permanent basis for conducting business generally, and
for which the section 3 business concern

(i) Is responsible for a clearly defined portion of the work to be
peaforned and hol ds managenent responsibilities in the joint venture
an

(ii) Perforns at |east 25 percent of the work and is contractually
entitled to conpensation proportionate to its work.

Subpart C [ Reserved]
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Subpart D Conpl ai nt and Conpliance Revi ew
Sec. 135.70 General.

(a) Purpose. The purpose of this subpart is to establish the
procedures tor handling conplaints alleging nonconpliance with the
regul ations of this part, and the procedures governing the Assistant
Secretary's review of a recipient's or contractor's conpliance with the
regul ations in this part.

b) Definitions. For purposes of this subpart:
1) Conplaint means an allegation of nonconpliance with regul ations
of this part nmade in the form described in Sec. 135.76(d).

(2) Conpl ainant neans the party which files a conplaint with the
Assi stant Secretary all e%i n% that a recipient or contractor has failed
or refused to conply with the regulations in this part.

(3) Nonconpliance with section 3 neans failure by a recipient or
contractor to conply with the requirenents of this part.

(4) Respondent neans the recipient or contractor_ agai nst which a
conmpl ai nt of nonconpliance has been filed. The term "“recipient'' shall
have the meaning set forth in Sec. 135.7, which includes PHA and | HA.
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Subpart D Conpl ai nt and Conpliance Revi ew
Sec. 135.72 Cooperation in achieving conpliance.

(a) The Assistant Secretary recognizes that the success of ensuring
that section 3 residents and section 3 business concerns have the
opportunity to apply for jobs and to bid for contracts generated by
covered HUD financial assistance depends upon the cooperation and
assi stance of HUD recipients and their contractors and subcontractors.
Al'l recipients shall cooperate fully and pronptly with the Assistant
Secretary in section 3 conmpliance reviews, in investigations of
al | egati ons of nonconpliance nmade under Sec. 135.76, and with the
distribution and collection of data and information that the Assistant
Secretary may require in connection with achieving the econonic
obj ectives of section 3.

(b) The recipient shall refrain fromentering into a contract with
any contractor after notification to the recipient by HUD that the
contractor has been found in violation of the regulations in this part.
The provisions of 24 CFR part 24 apPIy to the enpl oynment, engagement of
services, awarding of contracts or funding of any contractors or
subcontractors during any period of
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debarnment, suspension or otherw se ineligible status.
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Subpart D Conpl ai nt and Conpliance Revi ew
Sec. 135.74 Section 3 conpliance review procedures.

(a) Cbnﬁliance reviews by Assistant Secretary. The Assistant
Secretary shall periodically conduct section 3 conpliance reviews of

sel ected recipients and contractors to deternine et her these
recipients are in conpliance with the regulations in this part.

(b) Form of conpliance review. A section 3 conpliance review shal
consi st of a conprehensive analysis and evaluation of the recipient's or
contractor's conpliance with the reguirenEnts and obligations inposed by
the regulations of this part, including an analysis of the extent to
whi ch section 3 residents have been hired and section 3 business
concerns have been awarded contracts as a result of the methods
undertaken by the recipient to achieve the enploynent, contracting and
other econom c objectives of section 3.

(c) Wiere compliance review reveals nonconpliance with section 3 by
reci pient or contractor. Were the section 3 conpliance review reveal s
that a recipient or contractor has not conplied with section 3, the
Assi stant Secretary shall notify the recipient or contractor of its
specific deficiencies in conpliance with the regul ations of this part,
and shall advise the recipient or contractor of the nmeans by which these
deficiencies my be corrected. HUD shall conduct a follow up review with
the recipient or contractor to ensure that action is being taken to
correct the deficiencies.

(d) Continuing nonconpliance bK reci pient or contractor. A
continuing failure or refusal by the recipient or contractor to conply
with the regulations in this part may result in the application of
sanctions specified in the contract through which HUD assistance is
provi ded, or the application of sanctions specified in the regulations
governi ng the HUD program under which HUD financial assistance is
provided. HUD will notify the recipient of any continuing failure or
r ef usal bg the contractor to conply with the regulations in this part
for possible action under any procurenment contract between the recipient
and the contractor. Debarnent, suspension and |limted denial of
participation pursuant to HUD' s regulations in 24 CFR part 24, where
appropriate, may be applied to the recipient or the contractor.

(e) Conducting conpliance review before the award of assistance
Section 3 conpliance reviews may be conducted before the award of
contracts, and especially where the Assistant SecretarY has reasonabl e
grounds to believe that the recipient or contractor will be unable or
unwi [ ling to conply with the regulations in this part.

(f) Consideration of conplaints during conpliance review Conplaints
al I egi ng nonconpliance with section 3, as provided in Sec. 135.76, may
al so be considered during any conpliance revi ew conducted to determ ne
the recipient's conformance with regulations in this part.
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Subpart D Conpl ai nt and Conpliance Revi ew
Sec. 135.76 Filing and processing conplaints.

(a) Wio may file a conplaint. The follow ng individuals and business
concerns may, personally or through an authorized representative, file
w’th.thesﬁssistant Secretary a conplaint alleging nonconpliance with
section 3:

(1) Any section 3 resident on behalf of hinself or herself, or as a
representative of persons sinilarly situated, seeking enpl oynent,
training or other econom c opportunities generated fromthe expenditure
of section 3 covered assistance with a recipient or contractor, or by a
representative who is not a section 3 resident but who represents one or
nore section 3 residents;

(2) Any section 3 business concern on behalf of itself, or as a
representative of other section 3 business concerns sinilarly situated
seeking contract opportunities generated from the expenditure of section
3 covered assistance froma recipient or contractor, or by an individua
representative of section 3 business concerns.

(b) Where to file a conplaint. A conplaint nust be filed with the
Assi stant Secretary for Fair Housing and Equal Opportunity, Department
of Housing and Urban Devel opnent, Washington, DC, 20410.

(c) Tinme of filing. ?1) A conpl aint nust be received not |ater than
180 days from the date of the action or omission upon which the
conplaint is
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based, unless the tine for filing is extended by the Assistant Secretary
for good cause shown.

?2) Where a conplaint alleges nonconpliance with section 3 and the
regul ations of this part that Is continuing, as nanifested in a nunber
of ‘incidents of nonconpliance, the complaint will be tinely if filed
within 180 days of the last alleged occurrence of nonconpliance.

(3) Wiere a conplaint contains inconplete information, the Assistant
Secretary shall request the needed information fromthe conplainant. In
the event this information is not furnished to the Assistant Secretary
w1thi8 sixty (60) days of the date of the request, the conplaint nay be
cl osed.

(d) Contents of conplaint--(1) Witten conplaints. Each conpl aint
must be in witing, signed by the conplainant, and include

i) The conplainant's nane and address;
i1) The nane and address of the respondent;
iil) A description of the acts or om ssions by the respondent that
s sufficient to informthe Assistant Secretary of the nature and date
f the alleged nonconpliance.

(iv) A conplainant may provide information to be contained in a
conpl aint by tel ephone to HUD or any HUD Field O'fice, and HUD will
reduce the information provided by tel ephone to witing on the
prescri bed conplaint formand send the formto the conplainant for
si gnat ur e. ) ) )

82) Amendrent of conplaint. Conplaints may be reasonably and fairly
anmended at any tinme. Such anendnents may include, but are not limted
to, amendments to cure, technical defects or om ssions, including
failure to sign or affirma conplaint, to clarify or anplify the
allegations in a conplaint, or to join additional or substitute
respondents. Except tor the purposes of notifying respondents, anmended
?prplalgts will be considered as having been nade as of the origina

iling date.

(e) Resolution of conpl aint bK recipient. (1) Wthin ten (10) days
of tinely filing of a conplaint that contains conplete information (in
accordance with paragraphs (c) and (d) of this section), the Assistant
Secretary shall determ ne whether the conplainant alleges an action or

i
o]
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omi ssion by a recipient or the recipient's contractor that if proven
qualifies as noncompliance with section 3. If a deternmination is nade
that there is an allegation of nonconpliance with section 3, the
compl aint shall be sent to the recipient for resolution.

(2) If the recipient believes that the conplaint lacks nmerit, the
recipient nust notify the Assistant Secretary in witing of this
recomendati on with supporting reasons, within 30 days of the date of
recei pt of the conplaint. The determination that a conplaint |acks merit
is reserved to the Assistant Secretar%.

(3) If the recipient determines that there is nerit to the
conplaint, the recipient will have sixty (60) days from the date of
recei pt of the conplaint to resolve the matter with the conplainant. At
the expiration of the 60-day period, the recipient nmust notify the
Assi stant Secretary in witing whether a resolution of the conplaint has
been reached. If resolution has been reached, the notification must be
signed by both the recipient and the conplainant, and nust summarize the
terns of the resolution reached between the two parties.

(4) Any request for an extension of the 60-day period by the
reci pient must be submitted in wwitin% to the Assistant Secretary, and
must include a statenent explaining the need for the extension

(5) If the recipient is unable to resolve the conplaint within the
60-day period (or nore if extended by the Assistant Secretary), the
conmplaint shall be referred to the Assistant Secretary for handling.

(f) Informal resolution of conplaint by Assistant Secretary--(1)

Di smissal of conplaint. Upon receipt of the recipient's witten

recommendation that there is no merit to the conplaint, or upon failure

of the recipient and conﬁlainant to reach resolution, the Assistant

Secretar¥ shall review the conmplaint to determ ne whether it presents a
e

valid allegation of nonconpliance with section 3. The Assistant
SecretarY may conduct further investigation if deemed necessary. Were
the complaint fails to present a valid allegation of nonconpliance with
section 3,
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the Assistant Secretary will dismiss the conplaint wthout further
action. The Assistant Secretary shall notify the conplainant of the
di smissal of the complaint and the reasons for the dismssal.

(2) Informal resolution. Were the allegations in a conplaint on
their face, or as anplified by the statenents of the conpl ainant,
present a valid allegation of nonconpliance with section 3, the
Assi stant Secretary will attenpt, through informal methods, to obtain a
voluntary and just resolution of the conplaint. Were attenpts to

resolve the conplaint informally fail, the Assistant Secretary wl|
i npose a resolution on the recipient and conpl ai nant. Any resol ution
i nposed by the Assistant Secretary will be in accordance with

requi renents and procedures concerning the inposition of sanctions or
resolutions as set forth in the regul ations governing the HUD program
under which the section 3 covered assistance was provided.

(3) Effective date of informal resolution. The inposed resolution
will becone effective and binding at the expiration of 15 days follow ng
notification to recipient and conpl ainant by certified mail of the
i mposed resolution, unless either party appeals the resolution before
the expiration of the 15 days. Any appeal shall be in witing to the
Secretary and shall include the basis for the appeal. )

Sanctions. Sanctions that may be inposed on recipients that fai
to conply with the regulations of this part include debarnent,
suspension and linmted denial of participation in HUD prograns.

(h) Investigation of conplaint. The Assistant Secretary reserves the
right to investigate a conplaint directly when, in the Assistant
Secretary's discretion, the investigation would further the purposes of
section 3 and this part.

(i) Intimdatory or retaliatory acts prohibited. No recipient or
ot her person shall intimdate, threaten, coerce, or discrimnate against
any person or business because the person or business has nmade a
complaint, testified, assisted or participated in any manner in an
i nvestigation, proceeding, or hearing under this part. The identity of
compl ai nants shall be kept confidential except to the extent necessary
to carry out the purposes of this part, including the conduct of any
i nvestigation, hearing or judicial proceeding arising thereunder.

j) Judicial relief. Nothing in this subpart D precludes a section 3
resident or section 3 business concernin fron1exercisin? the right,

ich may otherw se be available, to seek redress directly through
udi ci al procedures.

J

(Approved by the Ofice of Managenent and Budget under control numnber
2529-0043)
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Subpart E_Reporting and Recordkeepi ng
Sec. 135.90 Reporting.

Each recipient which receives directly from HUD financial assistance
that is subject to the requirements of this part shall submt to the
Assi stant Secretary an annual report in such formand with such
information as the Assistant Secretary may request, for the purpose of
determ ning the effectiveness of section 3. Were the Progran1providing
the section 3 covered assistance requires subm ssion of an annua
performance report, the section 3 report will be subnmtted with that
annual performance report. If the program providing the section 3
covered assistance does not require an annual performance report, the
section 3 report is to be submtted by January 10 of each year or within
10 days of project conpletion, whichever is earlier. Al reports
submitted to HUD in accordance with the requirements of this part wll
be made available to the public.

(Approved by the Ofice of Managenent and Budget under control numnber
2529-0043)
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Subpart E_Reporting and Recordkeepi ng
Sec. 135.92 Recordkeeping and access to records.

HUD shall have access to all records, reports, and other docunents
or itens of the recipient that are naintained to denonstrate conpliance
with the requirenments of this part, or that are maintained in accordance
with the regulations governing the specific HUD program under which
section 3 covered assistance Is provided or otherwi se made available to

the recipient or contractor.
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Appendi x to Part 135

I. Exanples of Efforts To Ofer Training and Enpl oynment Cpportunities to
Section 3 Residents

(1) Entering into ~"first source'' hiring agreenents with
organi zations representing Section 3 residents.

(2) Sponsoring a HUD-certified ~~Step-Up'' enployment and training
program for section 3 residents.

(3) Establishing training prograns, which are consistent with the
requi renents of the Departnent of Labor, for public and Indian housing
residents and other section 3 residents in the building trades.

(4% Advertising the training and enpl oynment positions by
distributing flyers (which identify the positions to be filled, the
qualifications required, and where to obtain additional information
about the application process) to every occupied dwelling unit in the
housi ng devel opnment or devel opnents where category 1 or category 2
persons (as these terns are defined in Sec. 135.34) reside.

(5) Advertising the training and enpl oyment positions by posting
flyers (which identify the positions to be filled, the qualifications
required, and where to obtain additional information about the
application Frocess) in the common areas or other prominent areas of the
housi ng devel opnent or devel opments. For HAs, post such advertising in
t he housi ng devel opnent or devel opnents where cate%ory 1 or category 2

ersons reside; for all other recipients, post such advertising In the
ousi ng devel opnent or devel opnents and transitional housing in the
nei ghbor hood or service area of the section 3 covered project.

(6) Contacting resident councils, resident managenent corporations,
or other resident organizations, where they exist, In the housing
devel opnent or devel opnments where category 1 or category 2 persons
reside, and community organizations in HUD-assisted nei ghborhoods, to
request the assistance of these organizations in notifying residents of
the training and enpl oynent positions to be filled

(7) Sponsoring (scheduling, advertising, financing or providing in-
kind services) a job informational meeting to be conducted by an HA or
contractor representative or representatives at a location in the
housi ng devel opnment or devel opments where category 1 or category 2
persons reside or in the nei ghborhood or service area of the section 3
covered project.

(8) Arranging assistance in conducting job interviews and conpleting
job applications for residents of the housing devel opment or
devel opnents where category 1 or category 2 persons reside and in the
nei ghborhood or service area in which a section 3 project is located

(9) Arranging for a location in the housing devel opnent or
devel opnents where category 1 persons reside, or the neighborhood or
service area of the project, ere job applications may be delivered to
and col |l ected by a recipient or contractor representative or
representatives.

(10) Conducting job interviews at the housing devel opnent or
devel opnents where category 1 or category 2 persons reside, or at a

http://edocket.access.gpo.gov/cfr_2005/aprqtr/24cfr135.92.htm[7/20/2011 11:31:16 AM]



Section

| ocation within the nei ghborhood or service area of the section 3
covered project.

(11) Contacting agencies administering HUD Youthbuild programs, and
requesting their assistance in recruiting HUD Youthbuild program
participants for the HA's or contractor's training and enpl oyment
positions.

(12) Consulting with State and | ocal agencies adninistering training
prograns funded through JTPA or JOBS, probation and parol e agencies,
unenpl oynent conpensati on programs, comunity organi zations and other
officials or organizations to assist with recruiting Section 3 residents
for the HA's or contractor's trainin? and enﬁloynant posi tions.

(13) Advertising the jobs to be filled through the |ocal nedia, such
as comunity tel evision networks, newspapers of general circulation, and
radi o adverti sing.

(14) Enploying a job coordinator, or contracting with a business
concern that is Iicensed in the field of gob pl acenent gpreferably one
of the section 3 business concerns identified in part 135), that wll
undertake, on behalf of the HA, other recipient or contractor, the
efforts to match eligible and qualified section 3 residents with the
}r?ining and enpl oynent positions that the HA or contractor intends to

ill.

(15) For an HA enploging section 3 residents directlg on either a
permanent or a tenporary basis to performwork generated by section 3
assistance. (This type of enploynent is referred to as "~ force account
labor'' in HUD s Indian housing regul ations. See 24 CFR 905.102, and
Sec. 905.201(a)(6).)

(16) Where there are nore qualified section 3 residents than there
are positions to be filled, maintaining a file of eligible qualified
section 3 residents for future enploynent positions.

(17) Undertaking {ob counsel ing, education and related progranms in
associ ation with |ocal educational institutions.

(18) Undertaking such continued job training efforts as nay be
necessarY to ensure the continued enployment of section 3 residents
previously hired for enploynment opportunities.

) (19) After selection of bidders but prior to execution of contracts,
|ncorporat|n% into the contract a negotiated provision for a specific
nunber of public housing or other section 3 residents to be trained or
enpl oyed on the section 3 covered assi stance.
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(20) Coordinating plans and inplenmentation of econonic devel opment
(e.g., Job training and preparation, business devel opnment assistance for
residents) with the planning for housing and community devel opnent.

I'l. Exanples of Efforts To Award Contracts to Section 3 Business
Concer ns

(1) Wilizing procurement procedures for section 3 business concerns
simlar to those provided in 24 CFR part 905 for busi ness concerns owned
by Native Anericans (see section IIl of this Appendix?.

(2) I'n determining the responsibility of potential contractors,
consider their record of section 3 conpliance as evidenced by past
actions and their current plans for the pending contract.

(3) Contacting business assistance agencies, mnority contractors
associ ations and comunity organizations to informthem of contractin
opportunities and requesting their assistance in identifying section
busi nesses which may solicit bids or proposals for contracts for work in
connection with section 3 covered assi stance.

(4) Advertising contracting opportunities by posting notices, which
provi de general information about the work to be contracted and where to
obtain additional information, in the common areas or other promni nent
aLeaim?f t he housi ng devel opnent or devel opments owned and nanaged by
t he .

(5) For HAs, contacting resident councils, resident nmanagenent
corporations, or other resident organizations, where they exist, and
requesting their assistance in identifying category 1 and category 2
busi ness concerns.

(6) Providing witten notice to all known section 3 business
concerns of the contractin% opportunities. This notice should be in
sufficient time to allow the section 3 business concerns to respond to
the bid invitations or request for proposals.

(7) Following up with section 3 business concerns that have
expressed interest in the contracting opportunities by contacting them
to provide additional information on the contracting opportunities.

(8) Coordinating pre-bid neetings at which section 3 business
concerns could be informed of upcomng contracting and subcontracting
opportunities.

(9) Carrying out workshops on contracting ﬁrocedures and specific
contract opportunities in a timely manner so that section 3 business
concerns can take advantage of upconing contracting opportunities, wth
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such information being made available in |anguages other than English
where appropriate.

(10? Advi sing section 3 business concerns as to where they may seek
assi stance to overconme limtations such as inability to obtain bonding
lines of credit, financing, or insurance

(11) Awrangin? solicitations, tines for the presentation of bids,
quantities, specifications, and delivery schedules in ways to facilitate
the participation of section 3 business concerns.

(12) Were appropriate, breaking out contract work items into
economcally feasible units to facilitate participation by section 3
busi ness concerns.

(13) Contacting agencies adm nistering HUD Youthbuild prograns, and
noti fying these agencies of the contracting opportunities.

(14) Advertising the contracting opportunities through trade
associ ation Fapers and newsl etters, and through the l[ocal media, such as
comunity tel evision networks, newspapers of general circulation, and
radi o adverti sing.

15) Developing a list of eligible section 3 business concerns.
~(16) For HAs, participating in the ~~Contracting w th Resident-Oaned
Busi nesses'" %rpgran1prOV|ded under 24 CFR part 963.

317) Establ i shing or sponsoring prograns designed to assi st
residents of public or Indian housing in the creation and devel opnent of
resi dent - owned busi nesses.

(18) Establishing nunerical ?oals (nunmber of awards and dol | ar
anount of contracts) for award of contracts to section 3 business
concerns.

(19) Supporting businesses which provide econom c opportunities to
| ow i ncone persons by linking themto the support services avail able
through the Small Business Administration (SBA), the Departnent of
Conmer ce and conparabl e agencies at the State and |ocal |evels.

(20) Encouraging financial institutions, in carrying out their
responsi bilities under the Community Reinvestnent Act, to provide no or
|l ow interest |oans for providing working capital and other financia
busi ness needs.

(21) Actively supporting joint ventures with section 3 business
concerns.

(22) Actively supporting the devel opment or maintenance of business
i ncubat ors which assist Section 3 business concerns.

I1l. Exanples of Procurenment Procedures That Provide for Preference for
Section 3 Business Concerns

This Section Il provides specific procedures that nay be foll owed

by recipients and contractors (collectively, referred to as the

contracting party'') for inplenenting the section 3 contracting
preference for each of the conpetitive procurenent nethods authorized in
24 CFR 85.36(d).

(1) Small Purchase Procedures. For section 3 covered contracts
aggregating no nore than $25,000, the nmethods set forth in this
paragraph (1) or the nore formal procedures set forth in paragraphs (2)
and (3) of this Section Ill may be utilized
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(i) Solicitation. (A) Quotations may be solicited by tel ephone
letter or other informal procedure provided that the manner o
solicitation provides for participation by a reasonable nunber of
conpetitive sources. At the tine of solicitation, the parties nust be
i nformed of:

--the section 3 covered contract to be awarded with sufficient
specificity;

--the time within which quotations nust be submtted; and
--the information that nmust be submitted with each quotation.

(B) If the nmethod described in paragraph (i)(A) is utilized, there
nmust be an attenpt to obtain quotations froma mninum of three
qualified sources in order to pronote conpetition. Fewer than three
quot ations are acceptable when the contracting party has attenpted, but
has been unable, to obtain a sufficient nunber of conpetitive
quotations. In unusual circunstances, the contracting party may accept
the sole quotation received in response to a solicitation provided the
price is reasonable. In all cases, the contracting party shall docunent
the circunmstances when it has been unable to obtain at |east three
quot ati ons.

(ii) Award. (A) Wiere the section 3 covered contract is to be
awar ded based upon the |owest price, the contract shall be awarded to
the qualified section 3 business concern with the |owest responsive
quotation, if it is reasonable and no nmore than 10 percent higher than
the quotation of the |owest responsive quotation from any qualified
source. |If no responsive quotation bY a qualified section 3 business
concern is within 10 percent of the |owest responsive quotation from any
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qual ified source, the award shall be made to the source with the | owest
qguot ati on.

(B) Where the section 3 covered contract is to be awarded based on
factors other than price, a request for quotations shall be issued by
devel oping the particulars of the solicitation, including a ratin
system for the assignment of points to evaluate the merits of eac
quotation. The solicitation shall identify all factors to be considered
including price or cost. The rating system shall provide for a range of
15 to 25 percent of the total nunber of available rating points to be
set aside for the provision of preference for section 3 business
concerns. The purchase order shall be awarded to the responsible firm
whose quotation is the npst advantageous, considering price and all
other factors specified in the rating system

(2) Procurenent by sealed bids (Invitations for Bids). Preference in
the award of section 3 covered contracts that are awarded under a seal ed
bid (I FB) process may be provided as follows:

i) Bids shall be solicited from all businesses (section 3 business
concerns, and non-section 3 business concerns). An award shall be nade
to the qualified section 3 business concern wth the highest priority
ranking and with the | owest responsive bid if that bid--

(A) is within the maximumtotal contract price established in the
contracting party's budget for the specific project for which bids are
bei ng taken, and

B) is not more than "X ' higher than the total bid price of the
Iom?sflresponsive bid from any responsible bidder. ““X ' is determned
as follows:

When the | owest responsive bid is |ess 10% of that bid or $9, 000
t han $100, 000.
When the | owest responsive bid is:

A&268a860$100'000’ but less than 9% of that bid, or $16, 000

At | east $200, 000, but Iless than 8% of that bid, or $21,000
$300, 000.

At | east $300, 000, but Iless than 7% of that bid, or $24, 000
$400, 000.

At | east $400, 000, but Iless than 6% of that bid, or $25,000
$500, 000.

At.=Fast $500, 000, but less than $1 5% of that bid, or $40,000
mllion.

Agzlea?}.$1 million, but less than 4% of that bid, or $60, 000
mllion.

At least $2 mllion, but less than 3% of that bid, or $80, 000
$4 nmillion.

At least $4 mllion, but less than 2% of that bid, or $105, 000.
$7 nmillion.

$7 mllion or more................. 1\1/ 2\ % of the | owest
{espon5|ve bid, with no dollar
rmt.

(ii) I'f no responsive bid by a section 3 business concern neets the
requirements of paragraph (2)(i) of this section, the contract shall be
awarded to a responsible bidder with the | owest responsive bid

(3) Procurenent under the conpetitive proposals nethod of
procurement (Request for Proposals (RFP)). (i) For contracts and
subcontracts awarded under the conpetitive proposals nethod of
procurenent (24 CFR 85.36(d)(3)), a Request for Proposals (RFP) shall
Identify all evaluation factors (and their relative inportance) to be
used to rate proposals.

(ii) One of the evaluation factors shall address both the preference
for section 3 business concerns and the acceptability of the strategy
for neeting the greatest extent feasible requirement (section 3
strategy), as disclosed in proposals submitted by all business concerns
(section 3 and non-section 3 business concerns). This factor shal
provi de for
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a range of 15 to 25 percent of the total nunber of available points to
be set aside for the evaluation of these two conponents.

(iii) The conmponent of this evaluation factor designed to address
the preference for section 3 business concerns nust establish a
preference for these business concerns in the order of priority ranking
as described in 24 CFR 135. 36.

(iv) Wth respect to the second conponent (the acceptability of the
section 3 strategy), the RFP shall require the disclosure of the
contractor's section 3 strategy to conply with the section 3 training
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and enpl oynent preference, or contracting preference, or both, if

appl i cable. A determnation of the contractor's responsibility wll

i nclude the submission of an acceptable section 3 strategy. The contract
award shall be made to the responsible firm (either section 3 or non-
section 3 business concern) whose proposal is deternined nopst

advant ageous, considering price and all other factors specified in the
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