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Authority: 42 U.S.C. 3535(d) and 12701-12839.
Source: 61 FR 48750, Sept. 16, 1996, unless otherwise noted.

This part implements the HOME Investment Partnerships Act (the HOME
Investment Partnerships Pro?ram) In general, under the HOME Investment
Partnerships Program, HUD locates funds by formula among eligible
State and local governments to strengthen public-private partnerships
and to expand the supply of decent, safe, sanitary, and affordable
housing, with primary attention to rental housing, for very low-income
and low-income families. Generally, HOME funds must be matched by
nonfederal resources. State and local governments that become
ﬁart|C|pat|ng jJurisdictions may use HOME funds to carry out multi-year

ousing strategles through acquisition, rehabilitation, and new
construction of housing, and tenant- based rental assistance.
Participating jurisdictions may provide assistance in a number of
eligible forms, including loans, advances, equity investments, interest
subsidies and other forms of investment that HUD approves.
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TI TLE 24--HOUSI NG AND URBAN DEVEL OPMENT
PART 92_HOVE | NVESTMENT PARTNERSHI PS PROGRAM - Tabl e of Contents
Subpart A Ceneral

Sec. 92.2 Definitions.

The terns ~~1937 Act'', "“ALJ'', " “Fair Housing Act'', ~ "HUD',
““Indian Housing Authority (IHA)'', "~ Public Housing Agency (PHA)'', and
"“Secretary'' are defined in 24 CFR 5. 100.

Act neans the HOVE | nvestnent Partnerships Act at title Il of the

Cranst on- Gonzal ez National Affordable Housing Act, as anmended, 42 U S C
12701 et seg.

Adj usted income. See Sec. 92.203

Annual incone. See Sec. 92.203

Certification shall have the neaning provided in section 104(21) of
the Cranston-CGonzal ez National Affordable Housing Act, as anmended, 42
U S C 12704.

Commi t ment means:

(1) The participating jurisdiction has executed a |egally binding
agreenment with a State recipient, a subrecipient or a contractor to use
a specific anpunt of HOMVE funds to produce affordabl e housing or provide
tenant - based rental assistance; or has executed a witten agreenent
reserving a specific anbunt of funds to a comunity housi ng devel opnent
organi zation; or has net the requirenments to conmit to a specific |ocal
project, as defined in paragraph (2), of this definition

2) Commit to a specific local project neans:
i) If the project consists of rehabilitation or new construction
(with or without acquisition) the participating

[[ Page 577]]

jurisdiction (or State recipient or subrecipient) and project owner have
executed a witten Ie%ally i ndi ng agreenent under whi ch HOVE assi stance
will be provided to the owner for an identifiable project under which
construction can reasonably be expected to start within twelve nonths of
the agreenment date. |f the project is owned bg the participating
jurisdiction or State recipient, the project has been set up in the

di sbursenment and informati on system established by HUD, and construction
can reasonably be expected to start within twelve nonths of the project
set-up date.

(ri)(A) If the project consists of acquisition of standard housing
and the participating jurisdiction (or State recipient or subrecipient)
is acquiring the property with HOVE funds, the participating
Lurls iction (or State recipient or subrecipient) and the property owner

ave executed a legally binding contract for sale of an identifiable
property and the property title will be transferred to the participating
jurisdiction (or State recipient or subrecipient) within six nonths of
the date of the contract.

(B) If the project consists of acquisition of standard housing and
the participating jurisdiction (or State recipient or subrecipient) is
ﬁrOV|d|ng HOME funds to a family to acquire single fanmly housing for

oneownership or to a purchaser to acquire rental housing, the

articipating Lurlsdlctlon (or State recipient or subrecipient) and the

am ly or purchaser have executed a witten agreenment under which HOVE
assistance will be provided for the purchase of the single famly
housi ng or rental housing and the property title will be transferred to
the famly or purchaser within six nonths of the agreenent date.

(iii) If the project consists of tenant-based rental assistance, the
participating jurisdiction (or State recipient, or subrecipient) has
entered into a rental assistance contract with the owner or the tenant
in accordance with the provisions of Sec. 92.209

Conmuni ty housi ng devel oprment organi zati on neans a private nonprofit
organi zation that:

1) Is organi zed under State or |ocal |aws;
2) Has no part of its net earnings inuring to the benefit of any
menber, founder, contributor, or individual

(3) Is neither controlled by, nor under the direction of,

i ndividuals or entities seeking to derive profit or gain fromthe
organi zation. A community housing devel opnent organi zati on may be

http://edocket.access.gpo.gov/cfr_2004/apratr/24cfr92.2.htm([7/19/2011 1:30:31 PM]



Section

sponsored or created by a for-profit entity, but:

(i) The for-profit entity may not be an entity whose primary purpose
is the devel opnent or nanagenent of housing, such as a buil der,
devel oper, or real estate management firm

(i1) The for-profit entity may not have the right to appoint nore
than one-third of the nenbership of the organization's governing body.
Board nenbers aﬁpointed bx the for-profit entity may not appoint the
remai ning two-thirds of the board nenbers; and

(iii) The community housi ng devel opnment organi zation nust be free to
contract for goods and services from vendors of its own choosing;

(4) Has a tax exenption ruling fromthe Internal Revenue Service
under section 501(c) (3) or (4) of the Internal Revenue Code of 1986 (26
CFR 1.501(c)(3)-1);

(5) Does not include a public body (including the participating
jurisdiction). An organization that is ate or [ocally chartered nay

ualify as a comunity housing devel opnent organi zation; however, the
tate or |ocal government nay not have the right to appoint nore than
one-third of the menbership of the organization's governing body and no
nore than one-third of the board nenbers nmay be public officials or
enpl oyees of the participating jurisdiction or State recipient. Board
nmenbers appointed by the State or |ocal government nmay not appoint the
remai ning two-thirds of the board nenbers;

(6) Has standards of financial accountability that conformto 24 CFR
84.21, "“Standards for Financial Managenent Systens;'

(7) Has anpbng its purposes the provision of decent housing that is
affordable to | ow-income and noderate-income persons, as evidenced in
its charter, articles of incorporation, resolutions or by-Iaws;

[[ Page 578]]

8) Mintains accountability to | ow-incone community residents by:

i) Maintaining at |east one-third of its governing board's
nenbership for residents of |ow-income nei ghborhoods, other |ow-inconme
connunltK residents, or elected representative of |ow-incone
nei ghbor hood organi zati ons. For urban areas, "~ “community'' nmay be a
nei ghbor hood or nei ghborhoods, city, county or netropolitan area; for
rural areas, it may be a nei ghborhood or nei ghborhoods, town, village
county, or nulti-county area (but not the entire State); and

(1i) Providing a formal process for |ow-incone program beneficiaries
to advise the organization in its decisions regarding the design,
siting, developnment, and nanagenent of affordable housing

(9) Has a denonstrated capacity for carrying out activities assisted
wi th HOVE funds. An organization may satisfy this requirement by hiring
experienced key staff nmenbers who have successfully conpleted simlar
projects, or a consultant with the same type of experience and a plan to
train appropriate key staff nenbers of the organization; and

(10? Has a history of serving the community within which housing to
be assisted with HOVE funds is to be |located. In general, an
or?anization nust be able to show one year of serving the community
before HOVE funds are reserved for the organization. However, a newy
created organi zation fornmed by |ocal churches, service organizations or
nei ghbor hood organi zati ons na% meet this requirenent by denonstrating
that its parent organization has at |east a year of serving the
connun|ty.

Family has the sane nmeaning given that termin 24 CFR 5. 4083.

HOVE funds neans funds nade avail abl e under this part through
al locations and reallocations, plus programincone.

Homeowner shi p means ownership in fee sinple title or a 99 year
| easehol d interest in a one- to four-unit dwelling or in a condom nium
unit, or equivalent form of ownership approved by HUD. The ownership
interest may be subject only to the restrictions on resale required
under Sec. 92.254(a5; nort gages, deeds of trust, or other liens or
instrunments securing debt on the property as approved by the
participating jurisdiction; or any other restrictions or encumbrances
that do not inpair the good and marketable nature of title to the
ownership interest. For purposes of the insular areas, honeownership
i ncludes | eases of 40 years or nore. For purposes of housing |ocated on
trust or restricted Indian | ands, honeownership includes |eases of 50
years. The participating jurisdiction nust determ ne whether or not
owner shi p or nEnbershiﬁ in a cooperative or nutual housing project
constitutes honeownership under State |aw.

Househol d means one or nore £ersons occupyi ng a housing unit.

Fbusin% i ncl udes manuf actured housi ng and manufactured housing |ots,
per manent housi ng for disabl ed honel ess persons, transitional housing
si ngl e-room occupancy housi ng, and group hones. Housing al so includes
el der cottage housing opportunity (ECHO wunits that are small, free-
standi ng, barrier-free, energy-efficient, renovable, and designed to be
installed adjacent to existing single-famly dwellings. Housing does not
i ncl ude energency shelters (including shelters for disaster victins) or
facilities such as nursing homes, conval escent hones, hospitals,
residential treatment facilities, correctional facilities and student
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dormitories.

I nsul ar areas nmeans Guam the Northern Mriana |slands, the United
States Virgin Islands, and Anerican Sanpa.

Jurisdiction neans a State or unit of general |ocal governmnent.

Low-i ncome families neans famlies whose annual incones do not
exceed 80 percent of the nedian income for the area, as deternined by
HUD with adjustnents for smaller and larger fanmilies, except that HUD
may establish income ceilings higher or lower than 80 percent of the
nmedi an for the area on the basis of HUD findings that such variations
are necessary because of prevailing |levels of construction costs or fair
mar ket rents, or unusually high or low famly incones.

throBolitan city has the neaninP given the termin 24 CFR 570. 3.

Nei ghbor hood neans a geographic [ocation designated in conprehensive
pl ans, ordi nances, or other [ocal docunents as a nei ghborhood, village
or
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sim | ar geographical designation that is within the boundary but does
not enconpass the entire area of a unit of general |ocal governnent;
except that if the unit of general |ocal governnment has a popul ation
under 25,000, the neighborhood may, but need not, enconpass the entire
area of a unit of general |ocal governnent.

Participating jurisdiction neans a jurisdiction (as defined in this
Sgcabgn) that has been so designated by HUD in accordance with Sec.

Person with disabilities means a househol d conposed of one or nore
persons, at |east one of whomis an adult, who has a disability.

(1) A person is considered to have a disability if the person has a
physical, mental, or enotional inpairnment that:

i) Is expected to be of |ong-continued and indefinite duration
g i1) Substantially inpedes his or her ability to live independently;
an
i Is of such a nature that such ability could be inproved by
nore suitable housing conditions.

(2) A person will also be considered to have a disability if he or
she has a devel opnmental disability, which is a severe, chronic
disability that:

(i) I's attributable to a nmental or physical inpairnent or
conmbi nati on of nental and physical inpairnments;

%ii) I's mani fested before the person attains age 22

i
iv

1) Is likely to continue indefin|teIY;

) Results in substantial functional linmtations in three or nore
of the following areas of mpjor life activity: self-care, receptive and
expressive |language, learning, mobility, self-direction, capacity for
i ndependent living, and econom c self-sufficiency; and

(v? Refl ects the person's need for a conbination and sequence of
special, interdisciplinary, or generic care, treatnent, or other
services that are of lifelong or extended duration and are individually
pl anned and coordinated. Notw thstanding the preceding provisions of
this definition, the term  “person with disabilities'™ includes two or
nore persons with disabilities |iving together, one or nore such persons
living with another person who is determned to be inportant to their
care or mell-bein?, and the survivin% nmenber or menbers of any househol d
described in the first sentence of this definition who were living, in a
unit assisted with HOVE funds, with the deceased nmenber of the househol d
at the time of his or her death.

Program i ncone nmeans gross incone received by the participating
jurisdiction, State recipient, or a subrecipient directly generated from
the use of HOME funds or matching contributions. Wen programincone is
generated by housing that is only partially assisted with HOVE funds or
mat chi ng funds, the incone shall be prorated to reflect the percentage
?flrENE funds used. Program incone includes, but is not limted to, the

ol | owi ng:

(1) Proceeds from the disposition by sale or long-term|ease of rea
property acquired, rehabilitated, or constructed with HOVE funds or
mat chi ng contri buti ons;

(2) Gross incone fromthe use or rental of real property, owned by
the participating jurisdiction, State recipient, or a subrecipient, that
was acquired, rehabilitated, or constructed, with HOVE funds or matching
contributions, less costs incidental to generation of the inconeg;

(3) Paynents of principal and interest on | oans made using HOVE
funds or matching contributions;

(4% Proceeds from the sale of |oans nmade with HOVE funds or natching
contri butions;

(5) Proceeds fromthe sale of obligations secured by |oans made with
HOMVE funds or matching contributions;

6) Interest earned on programincone pending its disposition; and
7) Any other interest or return on the investnment permitted under

Sec. 92.205(b) of HOMVE funds or natchinﬁ contributions.

Project nmeans a site or sites together with any building (including
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a manuf actured housing unit) or buildings |ocated on the site(s) that
are under comon ownershi p, managenent, and financing and are to be
assisted with HOVE funds as a single undertaking under this part. The
Brp ect includes all the activities associated with the site and

uilding. For tenant-based rental assistance, project neans assistance
to one or nore families.
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Project conpletion nmeans that all necessary title transfer
requi rements and construction work have been performed; the project
complies with the requirenments of this part (|ncludin% the property
standards under Sec. 92.251); the final drawdown has been disbursed for
the project; and the project conpletion information has been entered in
the di sbursenent and information system established by HUD. For tenant-
based rental assistance, project conpletion neans the final drawdown has
been disbursed for the proLect.

Reconstructi on neans the rebuilding, on the sanme |ot, of housing
standing on a site at the tine of project commtnent. The nunber of
housing units on the lot may not be decreased or increased as part of a
reconstruction project, but the nunber of roons per unit may be
i ncreased or decreased. Reconstruction also includes replacing an
exi sting substandard unit of manufactured housing with a new or standard
unit of manufactured housing. Reconstruction is rehabilitation for
purposes of this part.

Si ngl e room occupancy (SRO housi ng nmeans housing (consi sting of
single roomdwelling units) that is the primary residence of its
occupant or occupants. The unit nust contain either food preparation or
sanitary facilities (and nay contain both) if the project consists of
new construction, conversion of non-residential space, or
reconstruction. For acquisition or rehabilitation of an existing
residential structure or hotel, neither food preparation nor sanitary
facilities are required to be in the unit. If the units do not contain
sanitary facilities, the building nust contain sanitary facilities that
are shared by tenants.

State means any State of the United States, the District of
Col unmbi a, the Commopnweal th of Puerto Rico, or any agency or
instrumentality thereof that is established pursuant to |egislation and
designated by the chief executive officer to act on behalf of the State
with regard to the provisions of this part.

State recipient. See Sec. 92.201(b)(2).

Subr eci pi ent neans_a public agency or nonprofit organization
selected by the participating jurisdiction to adnmnister all or a
portion of the participating jurisdiction's HOVE program A public
agency or nonprofit organization that receives HOMVE funds solely as a
devel oper or owner of housing is not a subrecipient. The participating
jurisdiction's selection of a subrecipient is not subject to the
procurenent procedures and requirenments

Tenant - based rental assistance is a form of rental assistance in
whi ch the assisted tenant may nove froma dwelling unit with a right to
continued assistance. Tenant-based rental assistance under this part
al so_includes security deposits for rental of dwelling units

Transiti onal housi ng nmeans housing that:

(1) I's designed to provide housing and appropriate supportive
services to persons, including (but not limted to) deinstitutionalized
individuals with disabilities, honeless individuals with disabilities,
and honel ess famlies with children; and

(2) Has as its purpose facilitating the novenent of individuals and
famlies to independent living within a tinme period that is set by the
participating jurisdiction or project owner before occupancy.

Unit of general |ocal governnent means a city, town, township
county, parish, village, or other general purpose political subdivision
of a State; a consortium of such political subdivisions recognized by
HUD in accordance with Sec. 92.101; and any agency or instrumentality
thereof that is established pursuant to |egislation and desi%Pated b
the chief executive to act on behalf of the jurisdiction with regard to
provisions of this part. Wen a county is an urban county, the urban
county is the unit of general |ocal governnent for purposes of the HOVE
I nvest ment Partnershi ps Program

Urban county has the neaning given the termin 24 CFR 570. 3.

Very low-incone fanmlies nmeans | ow-incone famlies whose annua
i ncomes do not exceed 50 percent of the nedian famly incone for the
area, as determined by HUD with adéustnﬁnts for smaller and |arger
famlies, except that HUD may establish incone ceilings higher or |ower
than 50 percent of the nedian for the area on the basis of HUD findings
that such variations are
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necessary because of prevailing |levels of construction costs or fair
mar ket rents, or unusually high or low fanmly incones.
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[61 FR 48750, Sept. 16, 1996, as anended at 67 FR 61755, Cct. 1, 2002]
Effective Date Note: At 69 FR 16765, Mar. 30, 2004, Sec. 92.2 was

amended by adding definitions of the terms “~“ADDI funds,'' " displaced
homermaker ™', ““first time homebuyer,'' ““single fanily housing,'" and
"“single parent'', and revising the definition of "“state'', effective

Apr. 29, 2004. For the convenience of the user, the added text foll ows:

Sec. 92.2 Definitions.

* *x * *x %

ADDI funds neans funds nade avail able under subpart M through
al l ocations and reallocations.

* x K* * %

Di spl aced honenaker neans an individual who:
élg Is an adult;

2) Has not worked full-time full-year in the Iabor force for a
nurmber of years but has, during such years, worked primarily w thout
renuneration to care for the hone and fanmly; and

(3) I's unenployed or underenployed and is experiencing difficulty in
obt ai ni ng or upgradi ng enpl oynent.

* x K* * %

First-tinme homebuyer neans an individual and his or her spouse who
have not owned a hone during the three-year period prior to purchase of
a home with assistance under the American Dream Downpaynent |nitiative
(ADDI) described in subpart Mof this part. The termfirst-time
honebuyer al so includes an individual who is a displaced honmenaker or
single parent, as those terns are defined in this section.

* *x * % %

Single fam |y housing nmeans a one-to four-famly residence,
condom ni um unit, cooperative unit, conbination of manufactured housing
and | ot, or manufactured housing |ot.

Si ngl e parent neans an individual who:

1) Is unmarried or legally separated from a spouse; and
2) Has one or nore minor children of whom the individual has
custody or joint custody, or is pregnant.

* *x * % %

State neans any state of the United States, the District of
Col umbi a, the Commonweal th of Puerto Rico, or any agency or
instrunentality thereof that is established pursuant to |egislation and
designated by the chief executive officer to act on behalf of the state
with regard to the provisions of this part; however, for purposes of the
Anerican Dream Downpaynment Initiative (ADDI) described in subpart M of
this part, the term “state'' does not include the Commonweal th of
Puerto Rico (except for FY2003 ADDI funds).

* k *x Kk %
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Sec. 92.4 \Waivers and suspension of requirenments for disaster areas.
HUD s authority for waiver of regulations and for the suspension of
requirenents to address danmage in a Presidentially declared disaster

area is described in 24 CFR 5.110 and in section 290 of the Act,
respectively.
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Sec. 92.50 Formula allocation.

(a) Jurisdictions eligible for a fornmula allocation. HUD wil |
provide allocations of funds in amounts determ ned by the fornula
described in this section to units of general |ocal governnments that, as
of the end of the previous fiscal year, are nmetropolitan cities, urban
counties, or consortia approved under Sec. 92.101; and States.

(b) Anpunts available for allocation; State and |ocal share. The
anount of funds that are available for allocation by the fornula under
this section is equal to the balance of funds remaining after reserving
anounts for insular areas, housing education and organi zational support,
other support for State and | ocal housing strategies, and other purposes
authori zed by Congress, in accordance with the Act and appropriations.

gc? Formul a factors. The formula for determning allocations uses
the following factors. The first and sixth factors are weighted 0.1; the
other four factors are weighted 0. 2.

(1) Vacancy-adiusted rental units where the household head is at or
bel ow the poverty level. These rental units are nmultiplied by the ratio
of the national rental vacancy rate over a jurisdiction's rental vacancy
rate.
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(2) Occupied rental units with at | east one of four problens
(overcrowdi ng, inconplete kitchen facilities, inconplete plunbing, or
high rent costs). Overcrowding is a condition that exists if there is
nore than one person per room occupying the unit. Inconplete kitchen
facilities nmeans the unit lacks a sink with running water, a range, or a
refrigerator. Inconﬂlete pl unbi ng neans the unit |acks hot and cold
pi ped water, a flush toilet, or a bathtub or shower inside the unit for
the exclusive use of the occupants of the unit. H gh rent costs occur
when nore than 30 percent of household incone is used for rent.

3) Rental units built before 1950 occupi ed by poor househol ds.

4) Rental units described in paragraph (c)(2) of this section
multiplied by the ratio of the cost of producing housing for a
jurisdiction divided b¥ the national cost.

553 Nurmber of families at or below the poverty | evel

6) Population of a jurisdiction nultiplied by a net per capita
income (pci). To conmpute net pci for a jurisdiction or for the nation
the pci of a three person famly at the ﬁoverty threshold is subtracted
fromthe pci of the jurisdiction or of the nation. The index is
constructed by dividing the national net pci by the net pci of a
jurisdiction.

(d) Calculating fornula allocations for units of general |ocal
government. (1) Initial allocation anbunts for units of general | ocal
governnment described in paragraph (a) of this section are determ ned by
mul tiplying the sum of the shares of the six factors in paragraph (c% of
this section by 60 percent of the anmpunt avail abl e under paragraph (
of this section for formula allocation. The shares are the ratio of the
wei ghted factor for each jurisdiction over the corresponding factor for
the total for all of these units of general |ocal governnent.

(2) If any of the initial anmounts for such units of general |oca
government in Puerto Rico exceeds twice the national average, on a per
rental unit basis, that anount is capped at twice the national average

(3) To determ ne the maxi mum nunber of units of general | ocal
governnment that receive a forrmula allocation, only one jurisdiction (the
unit of general |ocal governnent with the snallest allocation of HOVE
funds) is dropped fromthe pool of eligible jurisdictions on each
successi ve recal cul ati on, except that jurisdictions that are
participating jurisdictions (other than consortia that fail to renew the
menbership of all of their menber jurisdictions) are not dropped. Then
the amount of funds available for units of general |ocal governnent is
redistributed to all others. This recal cul ation/redistribution continues
until all remaining units of general |ocal governnment receive an
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al | ocati on of $500,000 or nobre or are ﬁarticipating jurisdictions. Only
units of general |ocal government which receive an allocation of
$500, 000 or nore under the formula or which are participating
jurisdictions will be awarded an allocation. In fiscal years in which
Congress appropriates less than $1.5 billion of HOVE funds, $335,000 is
substituted for $500, 000
(4) The allocation anmpbunts deternined under paragraph (d)(3) of this

section are reduced by any ampunts that are necessary to provide
increased allocations to States that have no unit of general | ocal
government receiving a fornula allocation (see paragraph (e)(4) of this
section). These reductions are nade on a pro rata basis, except that no
unit of general |ocal governnment allocation is reduced bel ow $500, 000

or $335,000 in fiscal years in which Congress appropriates |ess than

1.5 billion of HOVE funds) and no participating jurisdiction allocation
which is below this anount is reduced.

ge) Cal culating fornula allocations for States. (1) Forty percent of

the funds available for allocation under paragraph (b) of this section
are allocated to States. The allocation ampunts for States are

calcul ated by determining initial amounts for each State, based on the
sum of the shares of the six factors. For 20 percent of the funds to be
all ocated to States, the shares are the ratio of the weighted factor for
the entire State over the corresponding factor for the total for al
States. For 80 percent of the funds to be allocated to States, the
shares are the ratio of the weighted factor for all units of genera
lPFaI governnent within the State that do not receive a fornula

al | ocati on
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over the corresponding factor for the total for all States.

(2) If the initial anbunts for Puerto Rico (based on either or both
the 80 percent of funds or 20 percent of funds cal culation) exceed tw ce
the national average, on a per rental unit basis, each amunt that
exceeds the national average is capped at twi ce the national average
gnd_the resultant funds are reallocated to other States on a prorata

asi s.
3) If the initial anmounts when conbined for any State are | ess than
t he $3,000,000, the allocation to that State is increased to the
$3, 000,000 and all other State allocations are reduced by an equal
anount on a prorata basis, except that no State allocation is reduced
bel ow $3, 000, 000

(4) The allocation ambunt for each State that has no unit of genera
I ocal government within the State receiving an allocation under )
paragraph (d) of this section is increased by $500,000. Funds for this
Increase are derived fromthe funds available for units of general |oca
governnent, in accordance wi th paragraph (d)(4) of this section.

%61 FR 48750, Sept. 16, 1996, as anended at 62 FR 28928, My 28, 1997
7 FR 61755, Cct. 1, 2002]

I nsul ar Areas Program
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Sec. 92.60 Allocation anmounts for insular areas.

(a) Initial allocation anpbunt for each insular area. The initial
al l ocation anobunt for each insular area is deternmi ned based upon the
i nsul ar area's popul ation and occupied rental units conpared to all
i nsul ar areas.

(b) Threshold requirements. The HUD Field O fice shall review each
insular area's progress on outstanding allocations nmade under this
section, based on the insular area's performance report, the tineliness
of close-outs, and conpliance with fund nmanagenent requirenents and
regul ations, taking into consideration the size of the allocation and
the degree and conplexity of the program |f HUD determines fromthis
review that the insular area does not have the capacity to adm nister
effectively a new allocation, or a portion of a new allocation, in
addition to allocations currently under adm nistration, HUD may reduce
the insular area's initial allocation anmount.

(c) Previous audit findings and outstanding nonetary obligations.
HUD shall not make an allocation to an insular area that has either an
outstandin% audit finding for any HUD program or an outstanding
nmonetary obligation to HUD that 1s in arrears, or for which a repaynent
schedul e has not been established. This restriction does not apply if
the HUD Field Ofice finds that the insular area has nmade a good faith
effort to clear the audit and, when there is an outstandi ng nonetary
obligation to HUD, the insular area has made a satisfactory arrangenent
for repaynent of the funds due HUD and paynents are current.

(df Increases to the initial allocation amount. |f funds reserved
for the insular areas are avail abl e because HUD has decreased the anopunt
for one or nore insular areas in accordance with paragraphs (b) or (c)
of this section, or for any other reason, HUD nmay increase the
al l ocation anpunt for one or nore of the renmaining insular areas based
upon the insular area's performance in comritting HOME funds within the
24 nonth deadline, producing housing units described in its program
description, and neeting HOVE program requirenents. Funds that becone
avai |l abl e but which are not used to increase the allocation amunt for

one or nore of the remaining insular areas will be reallocated in
accordance with Sec. 92.66. ) ) .
(e) Notice of allocation anbunts. HUD will notify each insular area

in witing, as to the amount of its HOVE allocation
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Sec. 92.61 Program descri ption.

(a) Subm ssion requirenent. Not later than 90 days after HUD
notifies the insular area of the anount of its allocation, the insular
area must submt a program description and certifications to HUD

(b) Content of program description. The program description nust
contain the follow ng:

1) An executed Standard Form 424
2) The estimated use of HOVE funds and a description of projects
and eligible activities, including nunber of
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units to be assisted, estimated costs, and tenure type (rental or owner
occupi ed) and, for tenant assistance, nunber of households to be
assi st ed;

(3) Atinetable for the inplenentation of the projects or eligible
activities;

(4) If the insular area intends to use HOVE funds for honebuyers,
the guidelines for resale or recapture as required in Sec.
92.254(a)$5);

(5) If the insular area intends to use HOVE funds for tenant-based
rental assistance, a description of how the programw || be adm nistered
consistent with the mnimum gui delines described in Sec. 92.209

(6% If an insular area intends to use other forms of investnent not
described in Sec. 92.205(b), a description of the other forns of
i nvest ment ;

(7) A statenent of the policy and procedures to be followed by the
insular area to neet the requirenents for affirmative nmarketing, and
establishing and overseeing a mnority and wonmen busi ness outreach
program under Sec. 92.351

(8) If the insular intends to use HOVE funds for refinancing al ong
Sgtgogfgfbilitation, the insular area's guidelines described in Sec.

(c) Certifications. The followi ng certifications nust acconpany the
program descri ption:

(1) Acertification that, before commtting funds to a project, the
insular area will evaluate the project in accordance with guidelines
that it adopts for this purpose and will not invest any nore HOVE funds
in conmbination with other governmental assistance than is necessary to
provi de affordabl e housing;

(2) If the insular area intends to provide tenant-based renta
assi stance, the certification required by Sec. 92.209;

(3L A certification that the subm ssion of the program description
is authorized under applicable |aw and the insular area possesses the
|l egal authority to carry out the HOVE | nvestnent Partnerships Program
in accordance with the HOVE regul ati ons;

(4) A certification that it will conply with the acquisition and
rel ocation requirements of the Uniform Rel ocati on Assistance and Rea
Property Acquisition Policies Act of 1970, as amended, inplenenting
regul ations at 49 CFR part 24 and the requirenents of Sec. 92.353

(5) Acertification that the insular area will use HOVE funds in
compliance with all requirements of this part;

(6) The certification with regard to the drug-free workpl ace
required by 24 CFR part 24, subpart F; and

(7) The certification required with regard to |obbying required by
24 CF§7part 87, together with disclosure forns, if required by 24 CFR
part .
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Sec. 92.62 Review of program description and certifications.

~ (a) Review of program description. The responsible HUD Field Ofice
will review an insular area' s program description and will approve the
description unless the insular area has failed to submt information
sufficient to allow HUD to make the necessary determinations required
for Sec. 92.61 (b)(4¥, (b)(6), and (b2(7)’ or the guidelines under
(b)(8) are not satis actor% to HUD, it applicable; or if the level of
proposed projects or eligi le activities I1s not wthin the nanagenent
capability denonstrated by past perfornmance in housing and conmunity
devel opnent programs. If the insular area has not submtted information
on Sec. 92.61 (b)(4), (b)(6), and (b)§7), or the guidelines under
(b)(8) are not satisfactor% to HUD, 1f applicable; or if the level of
proposed projects or eligible activities Is not within the nanagenent
capability denonstrated by past performance in housing and conmunity
devel opnent prograns, the insular area may be required to furnish such
further information or assurances as HUD may consider necessary to find
the program description and certifications satisfactory. The HUD Field
Ofice shall work with the insular area to achieve a conmplete and
sati sfactory program description.

(b) Review period. Wthin thirty days of receipt of the program
description, the HUD Field Ofice wll notify the insular area If
determ nati ons cannot be made under Sec. 92.61 (b)é4), (b?(6%, (b)(7),
or (b)(8) with the supporting information submitted, or if the proposed
projects or activities are beyond currently denonstrated capability. The
Insular area will have a reasonable period of tinme, agreed upon
mutual Iy, to submt the necessary supporting information or to

[ [ Page 585]]

revi se the proposed projects or activities in its program description

(c) HOVE Investnent Partnership Agreenment. After HUD Field Ofice
approval under this section, a HOVE funds allocation is nmade by HUD
execution of the agreement, subject to execution by the insular area
The funds are obligated on the date HUD notifies the insular area of
HUD s execution of the agreenent.
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Sec. 92.63 Anendnents to program description.

An insular area must submt to HUD for approval any substantia
change in its HUD-apEroved program description that it makes and nust
docunent an% other changes in its file. A substantial change involves a
change in the guidelines for resale or recapture (Sec. 92.61(b)(4)),
other forms of investnment (Sec. 92.61(b)(6)), mnority and wonen
busi ness outreach program (Sec. 92.61(b)(7)) or refinancing (Sec.
92.61(b)(8)); or a change in the tenure type of the project or
activities; or a funding increase to a project or activity of $100, 000
or 50% (whichever is greater). The HUD Field Ofice will notify the
insular area if its program description, as anmended, does not permit
determ nations to be nmade under Sec. 92.61 (b)(4), (b)(6), (b)(7), or
(b)(8), or if the level of proposed projects or eligible activities is
not wthin the managenment capability denonstrated by past performance in
housi ng and connunitY devel opnent pro?rans, within 30 days of receipt.
The insular area will have a reasonable period of tine, agreed upon
nutual 'y, to submit the necessary supporting information to revise the
proposed projects or activities 1n its program description.
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Sec. 92.64 Applicability of requirements to insular areas.
(a) Insular areas are subject to the same requirenents in subpart E
éProgram Requi renments), subpart F (Project Requirenents), subpart K

Program Adm ni stration), and subpart L (Performance Reviews and
anctions) of this part as participating jurisdictions, except for the

fol | owi ng:
(_12) Subpart E (Program Requirenents): Administrative costs, as
described in Sec. 92.207, are eligible costs for insular areas in an

amount not to exceed 15 percent of the HOME funds provided to the
i nsul ar area. The matching contribution requirenents in this part do not

apply.

2) Subpart K (Program Admi nistration):

i) Section 92.500 (The HOME | nvestnment Trust Fund) does not apply.
HUD will establish a HOVE account in the United States Treasury for each

i nsular area and the HOVE funds nust be used for approved activities. A
| ocal account nust be established for programinconme. Each insular area
may use either a separate |ocal HOVE account or a subsidiary account
within its general tund (or other appropriate fund) as the local HQOVE
account. HUD will recapture HOVE funds in the HOVE Treasury account by
the ampunt of:

(A) Any funds that are not conmitted within 24 nonths after the |ast
day of the nonth in which HUD notifies the insular area of HUD s
execution of the HOMVE | nvestnent Partnership Agreenent;

(B) Any funds that are not expended within five years after the |ast
day of the month in which HUD notifies the insular area of HUD s
execution of the HOVE I nvestnent Partnership Agreenent; and

gC) Any penalties assessed by HUD under Sec. 92.552.

i1) Section 92.502 (Program disbursenent and infornmation systen)
applies, except that references to the HOVE Investnent Trust Fund nean
HOVE account. |In addition, Sec. 92.502(c) does not apply, and instead
compliance with Treasury Circular No. 1075 (31 CFR part 205) and 24 CFR
85.21 is required.

(iii) Section 92.503 (Program i ncone, repaynents, and recaptured
funds) applies, except that the funds nmay be retained provided the funds
are used for eligible activities in accordance with the requirenents of
this section.

(3) Section 92.504 (Participating jurisdiction responsibilities;
witten agreements; on-site inspections) applies, except that the
witten agreement nust ensure conpliance with the requirements in this
secti on.

(4) Section 92.508 (Recordkeeping) ap?I ies with respect to the
records that relate to the requirenments of this section.

[ [ Page 586]]

(5) Section 92.509 (Performance reports) applies, except that a
performance report is required for the fiscal year allocation only after
compl etion of the approved projects funded by the allocation.

(6) Subpart L (Performance Reviews and Sanctions): Section 92.552
does not apply. Instead, Sec. 92.65 applies.

~ (b) The requirenments of subpart H (OQher Federal Requirenments) of
this part apply as follows: Sec. 92.357 Executive Order 12372 applies
as witten, and the requirements of the remaining sections which apply
to participating jurisdictions are applicable to the insular areas.

(c) Subpart B (Allocation Formula), subpart C (Consortia;
Desi gnati on and Revocation as a Participating Jurisdiction), subpart D
(Submi ssion Requirenents), and subpart G (Comunity Housing Devel opnment
Organi zations) of this part do not apply.

(d) Subpart A (General) applies, except that for the definitions of
“‘commtnent'', "program incone'', and ° subrecipient'',

http://edocket.access.gpo.gov/cfr_2004/apratr/24cfr92.64.htm[ 7/19/2011 1:33:18 PM]
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““participating jurisdiction'' means "Cinsular area.''
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Sec. 92.65 Funding sanctions.
Fol |l owi ng notice and opportunity for informal consultation, HUD may
wi t hhol d, reduce or terminate the assistance where any corrective or
remedi al actions taken under Sec. 92.551 fail to renedy an insular

area's performance deficiencies, and the deficiencies are sufficiently
substantial, in the judgnment of HUD, to warrant sanctions.
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Subpart B_All ocation Fornul a
Sec. 92.66 Reallocation.

Any HOME funds which are reduced or recaptured from an insular
area's allocation and which are not used to Increase the allocation
amount for one or nore of the remaining insular areas as provided in
Sec. 92.60 of this part, will be reallocated by HUD to the States in

accordance with the requirements in subpart J for reallocating funds
initially allocated to a State.
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Subpart C _Consortia; Designation and Revocation of Designation as a
Participating Jurisdiction

Sec. 92.101 Consorti a.

(a) A consortium of geograPhicaIIy contiguous units of general |oca
governnent is a unit of general |ocal governnent for purposes of this
part if the requirenents of this section are net.

(1) One or nore menbers of a Proposed consortium or an existing
consortium whose consortium qualification term nates at the end of the
fiscal year, nust provide witten notification to the HUD Field Ofice
of its Intent to participate as a consortiumin the HOVE Program for the
following fiscal year. HUD shall establish the deadline for this
subni ssi on.

(2) The proposed consortium nmust provide, at such tinme and in a
manner and form prescribed by HUD, the qualification docunents, which
will include subm ssion of:

(i) Awitten certification by the State that the consortium wl|
direct its activities to alleviation of housing problens within the
State; and

(ii) Docunentation which denonstrates that the consortium has
executed one legally binding cooperation agreenent anong its nenbers
aut hori zing one nmenber unit of general |ocal governnent to act in a
representative capacity for all nmenber units of general |ocal government
for the purposes of this part and providing that the representative
menber assunmes overall responsibility for ensuring that the consortiums
HOVE Programis carried out in conpliance with the requirenents of this

art.

P (3) Before the end of the fiscal year in which the notice of intent
and docunentation are submitted, HUD nust determi ne that a proposed
consortium has sufficient authority and administrative capability to
carry out the purposes of this part on behalf of its menber
jurisdictions. HUD will endeavor to make its determ nation as quickly as
practicable after receiving the consortiums docunentation in order to
provi de the consortium an opportunity to correct its subnmission, if
necessary. |f

[[ Page 587]]

the subnmission is deficient, HUD will work with the consortiumto
resolve the issue, but will not delay the formula allocations. HUD, at
its discretion, may review the perfornmance of an existing consortium
that wishes to requalify to determine whether it continues to have
sufficient authority and administrative capacity to successfully
admi ni ster the program

(b) A nmetropolitan city or an urban county may be a nenber of a
consortium A unit of general |ocal government that is included in an
urban county may be part of a consortium only if the urban county joins
the consortium The included |ocal government cannot join the consortium
except through participation in the urban county.

(c) A non-urban county may be a nenber of a consortium However, the
county cannot on its own include the whole county in the consortium A
unit of local governnent |located within the non-urban county that w shes
to participate as a menber of the consortium nust sign the HOVE
consortium agreenent. ) _

(d% If the representative unit of general |ocal government
distributes HOVE funds to nenber units of general |ocal government, the
representative unit is responsible for applying to the nenmber units of
general |ocal governnent the sanme requirements as are applicable to
subreci pi ents.

(e) The consortium s qualification as a unit of general |oca
governnent continues for a period of three successive Federal fiscal
years, or until HUD revokes its designation as a participating
jurisdiction, or until an urban county menber fails to requalify under
the CDBG program as an urban county for a fiscal year included in the
consortium s qualification period, or the consortiumfails to receive a
HOVE allocation for the first Federal fiscal year of the consortiums

http://edocket.access.gpo.gov/cfr_2004/apratr/24cfr92.101.htm[ 7/19/2011 1:34:30 PM]



Section

qualification period and does not request to be considered to receive a
HOVE al l ocation in each of the subsequent two years. However, if a
menber urban county's three year CDBG qualification cycle is not the
sane as the consortium the consortium may elect a shorter qualification
period than three years to synchronize with the urban countg's
qualification period. During the period of qualification, additiona
units of general |ocal government may join the consortium but no

i ncluded unit of general |ocal governnent may wi thdraw fromthe
consortium See 24 CFR part 91, subpart E, for consolidated plan

requi renents for consortia, including the requirenent that all menbers
of the consortia must be on the same program year.

(f) The consortium agreenent may, at the option of its nenber units
of general |ocal governnent, contain a provision that authorizes
automatic renewals for the successive qualification period of three
Federal fiscal years. The provision authorizing autonmatic renewal nust
require the lead consortium nmenber to give the consortium nmenbers
witten notice of their right to elect not to continue participation for
the new qualification period

[61 FR 48750, Sept. 16, 1996, as anended at 67 FR 61756, Cct. 1, 2002]

http://edocket.access.gpo.gov/cfr_2004/apratr/24cfr92.101.htm[ 7/19/2011 1:34:30 PM]



Section

Code of Federal Regul ations]

Title 24, Vol une 1f

Revi sed as of April 1, 2004]

Fromthe U S. Governnment Printing Ofice via GPO Access
[ TE: 24CFR92.102]

[ Page 587-588]
TI TLE 24--HOUSI NG AND URBAN DEVEL OPMENT
PART 92 HOVE | NVESTMENT PARTNERSHI PS PROCGRAM - Tabl e of Contents

Subpart C _Consortia; Designation and Revocation of Designation as a
Participating Jurisdiction

Sec. 92.102 Participation threshold amount.

(a? To be eligible to becone a particiPatin? jurisdiction, a unit of
eneral |ocal governnent nust have a fornula allocation under Sec.
2.50 that is equal to or greater than $750,000; or

(b% If a unit of general |ocal government's fornula allocation is
| ess than $750,000, HUD nust find:

(1) The unit of general |ocal governnent has a |ocal PHA and has
denmonstrated a capacity to carry out the provisions of this part, as
evi denced by satisfactory performance under one or nore HUD-adm nistered
programs that provide assistance for activities conparable to the
eligible activities under this part; and

(2) The State has authorized HUD to transfer to the unit of genera
| ocal governnment a portion of the State's allocation or the State, the
unit of general |ocal governnent, or both, has nade available its own
resources such that the sum of the anpbunts transferred or made avail abl e
are equal to or greater than the difference between the unit of general
| ocal governnent's fornmula allocation and $750, 000.

(c) In fiscal years in which Congress appropriates less than $1.5
billion for this part, $500,000 is substituted for

[ [ Page 588]]

$750, 000 each time it appears in this section
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Subpart C _Consortia; Designation and Revocation of Designation as a
Participating Jurisdiction

Sec. 92.103 Notification of intent to participate.

(a) Not later than 30 days after receiving notice of its formula
al l ocation anmount, a jurisdiction nmust notify HUD in witing of its
intention to becone a participating jurisdiction.

(b) A unit of general |ocal governnment that has a fornula allocation
of less than $750,000, or less than $500,000 in fiscal years in which
Cbnﬂress appropriates less than $1.5 billion for this part, nust submt,
with its notice, one or nore of the follow ng, as appropriate, as
Sgidgggg)that it has net the threshold allocation requirenents in Sec.

.1 :

(1) Authorization fromthe State to transfer a portion of its
allocation to the unit of general |ocal governnent;

(2) Aletter from the governor or designee indicating that the
requi red funds have been approved and budgeted for the unit of genera
| ocal governnent;

(3) Aletter fromthe chief executive officer of the unit of genera
| ocal 8overnnEnt indicating that the required funds have been approved
and budget ed.
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Subpart C _Consortia; Designation and Revocation of Designation as a
Participating Jurisdiction

Sec. 92.104 Submi ssion of a consolidated plan.
A jurisdiction that has not submtted a consolidated plan to HUD
must submit to HUD, not later than 90 days after providing notification

ggder Sec. 92.103, a consolidated plan in accordance with 24 CFR part
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Subpart C _Consortia; Designation and Revocation of Designation as a
Participating Jurisdiction

Sec. 92.105 Designation as a participating jurisdiction.
When a jurisdiction has conplied with the requirenents of Sec. Sec.
92.102 through 92.104 and HUD has aﬁproved the jurisdiction's

consol idated plan in accordance with 24 CFR part 91, HUD will designate
the jurisdiction as a participating jurisdiction.
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Subpart C _Consortia; Designation and Revocation of Designation as a
Participating Jurisdiction

Sec. 92.106 Continuous designation as a participating jurisdiction.

Once a State or unit of general |ocal government is designated a
participating jurisdiction, it remains a participating jurisdiction for
subsequent fiscal years and the requirenents of Sec. Sec. 92.102
t hrough 92. 105 do not apply, unless HUD revokes the designation in
accordance with Sec. 92.107.
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Subpart C _Consortia; Designation and Revocation of Designation as a
Participating Jurisdiction

Sec. 92.107 Revocation of designation as a participating jurisdiction.

~  HUD nmy revoke a jurisdiction's designation as a participating
jurisdiction if:

(a) HUD finds, after reasonable notice and opportunity for hearing
as provided in Sec. 92.552(b) that the jurisdiction is unwilling or
unable to carry out the provisions of this part, including failure to
nmeet matching contribution requirenments; or

(b) The jurisdiction's fornula allocation falls bel ow $750, 000 (or
bel ow $500,000 in fiscal years in which Congress appropriates |ess than
$1.5 billion for this Part) for three consecutive years, below $625, 000
(or bel ow $410,000 in fiscal years in which Congress appropriates |ess
than $1.5 billion for this part) for two consecutive years, or the
jurisdiction does not receive a forrmula allocation in any one year.

(c) Wen HUD revokes a participating Hurisdiction's designation as a
participating jurisdiction, HUD will reallocate any remaining funds in
the jurisdiction's HOVE Investnment Trust Fund established under Sec.
92.500 in accordance with Sec. 92.451
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Sec. 92.150 Subm ssion requirenents.

In order to receive its HOVE al |l ocation, a participating
jurisdiction nmust submt a consolidated plan in accordance with 24 CFR
part 91. That part includes requirenments for the content of the
consol i dated plan, the process of devel oping the consolidated plan,
including citizen participation, the subm ssion date, HUD approval, and
amendnent s.

[ [ Page 589]]
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Sec. 92.200 Private-public partnership.
Each participating Luri sdiction nmust nake all reasonable efforts to

maxi m ze participation by the private sector in accordance with section
221 of the Act.
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Sec. 92.201 Distribution of assistance.

(a) Local. (1) Each local participating jurisdiction nust, insofar
as is feasible, distribute HOVE funds geographically within its
boundari es and anong different categories of housing need, according to
tlhe priorities of housing need identified in its approved consolidated
pl an.

(2? The participating jurisdiction may only invest its HOME funds in
eligible projects within its boundaries, or in joint projects within the
boundari es of contiguous local jurisdictions which serve residents from
both jurisdictions.

State. (1) Each State participating jurisdiction is responsible
for distributing HOVE funds throughout the State according to the
State's assessnent of the geographical distribution of the housing needs
within the State, as identified in the State's approved consol i dated
plan. The State nust distribute HOVE funds to rural areas in anmounts
that take into account the non-netropolitan share of the State's total
popul ati on and objective measures of rural housing need, such as poverty
and substandard housing, as set forth in the State's approved
consolidated plan. To the extent the need is within the boundaries of a
participating unit of general |ocal government, the State and the unit
of general | ocal governnent shall coordinate activities to address that
need.

(2) A State may carry out its own HOVE program without active
participation of units of general |ocal government or may distribute
HOME funds to units of general local government to carry out HOME
Programs in which both the State and all or some of the units of general
ocal government perform specified program functions. A unit of general
| ocal governnent designated by a State to receive HOVE funds from a
State I's a State recipient.

(3)(i) A State that uses State recipients to perform program
functions shall ensure that the State recipients use HOVE funds in
accordance with the requirements of this part and other applicable |aws.
The State may require the State recipient to conply with requirenents
established by the State or may permt the State recipient to establish
its own requirenents to corrpIOP/ with this part.

(ii) The State shall conduct such reviews and audit of its State
reci pients as rTaK be necessary or appropriate to deternm ne whether the
State recipient has comitted and expended the HOVE funds in the United
States Treasury account as required b?/ Sec. 92.500, and has net the
requirements of this part, particularly eligible activities, incone
targeting, affordability, and matching contribution requirenments.

(4) A State and local participating jurisdiction may jointly fund a
project within the boundaries of the |ocal participating jurisdiction.
The State may provide the HOVE funds to the project or i1t may provide
the HOME funds to the local participating jurisdiction to fund the
proj ect .

(5) A State may fund Iﬁ)roj ects on Indian reservations | ocated within
the State provided that the State includes Indian reservations in its
consol i dated pl an.

http://edocket.access.gpo.gov/cfr_2004/apratr/24cfr92.201.htm[ 7/19/2011 3:19:52 PM]



Section

Code of Federal Regul ations]
Title 24, Vol une _1Jg
Revi sed as of April 1, 2004]
Fromthe U S. Governnment Printing Ofice via GPO Access
[ TE: 24CFR92.202]

[ Page 589-590]
TI TLE 24--HOUSI NG AND URBAN DEVELOPMENT
PART 92 HOVE | NVESTMENT PARTNERSHI PS PROGRAM - Tabl e of Contents
Subpart E_Program Requirenents
Sec. 92.202 Site and nei ghborhood standards.

(a) General. A participating jurisdiction nmust admnister its HOVE
programin a manner that provides housing that is suitable fromthe
standpoint of facilitating and furthering full conpliance with the
applicable provisions of title VI of the Cvil R ghts Act of 1964 (42
U S. C. 2000d--2000d-4), the Fair Housing Act (42 U.S.C 3601 et seq.,
E.O 11063 (3 CFR, 1959-1963 Conp., p. 652), and HUD regul ati ons issued
pursuant thereto; and pronotes greater choice of housing opportunities.

(b) New rental housing. In carrying out the site and nei ghborhood
requirements with respect to new construction of rental housing, a
participating jurisdiction is responsible for making the determ nation
that proposed sites

[[ Page 590] ]
for new construction neet the requirements in 24 CFR 983.6(b).

[61 FR 48750, Sept. 16, 1996, as anended at 62 FR 28928, My 28, 1997]
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Sec. 92.203 Incone determ nations.

(a) The HOVE program has incone targeting requirenents for the HOVE
program and for HOVE projects. Therefore, the participating jurisdiction
must determine each family is incone eligible by determning the
fam ly's annual incone.

(1) For famlies who are tenants in HOME-assisted housing and not
recei ving HOVE tenant-based rental assistance, the participating
jurisdiction nmust initially determ ne annual incone using the nethod in
paragraph (a)(1)(i) of this section. For subsequent incone
determ nations during the period of affordability, the participating
jurisdiction may use any one of the following methods in accordance with
Sec. 92.252(h):

(i) Exami ne the source docunents evidencing annual inconme (e.g.
wage statement, interest statenent, unenploynent conpensation statenent)
for the famly.

(ii) Cotain fromthe famly a witten statement of the amount of the
famly's annual incone and fam|ly size, along with a certification that
the information is conplete and accurate. The certification nust state
that the famly will provide source docunments upon request.

(iii) Cotain a witten statement from the adninistrator of a
government program under which the famly receives benefits and which
exanm nes each year the annual incone of the famly. The statenent mnust
indicate the tenant's famly size and state the anpbunt of the famly's
annual income; or alternatively, the statement nust indicate the current
dollar limt for very low or lowincone fanilies for the fanily size of
tﬂe t?nant and state that the tenant's annual incone does not exceed
this limt.

(2) For all other families, the participating jurisdiction nust
determ ne annual inconme by examn ning the source docunents evidencing
annual incone (e.g., wage statenent, interest statenent, unenploynent
conmpensation statenment) for the famly.

When determ ning whether a fanmly is income eligible, the
participating jurisdiction nmust use one of the followi ng three
definitions of " “annual income'':

(1) " Annual income'' as defined at 24 CFR 5.609 (except when
determning the incone of a homeowner for an owner -occupied
rehabilitation project, the value of the honeowner's principal residence
may be excluded fromthe calculation of Net Fanmily Assets); or

(2) Annual Inconme as reported under the Census long-form for the
nost recent avail abl e decennial Census. This definition includes:

i) Wages, salaries, tips, conmssions, etc.;

i1) Self-enmploynent income from owned non-farm business, including
proprietorshi ps and partnershi ps;

iii) Farm self-enpl oyment incone;

iv) Interest, dividends, net rental incone, or incone from estates
or trusts; ) _ )

v) Social Security or railroad retirement,;

vi) Supplenental Security Income, Aid to Families with Dependent
Children, or other public assistance or public welfare programns;

vii) Retirement, survivor, or disability pensions; an

viil) Any other sources of incone received regularly, including
Veterans' (VA) paynents, unenploynent conpensation, and alinony; or

(3) Adjusted gross incone as defined for purposes of reporting under
Internal Revenue Service (IRS) Form 1040 series tor individual Federa
annual incone tax ﬁurposes.

(c) Although the participating jurisdiction may use any of the three
definitions of "~“annual incone'' permitted in paragraph (b) of this
section, to calculate adjusted incone it nust apply exclusions from
i ncone established at 24 CFR 5.611. The HOVE rents for very |owincone
fam|lies established under Sec. 92.252(b)(2) are based on adjusted
inconme. In addition, the participating jurisdiction may base the anount
of tenant-based rental assistance on the adjusted incone of the famly.

(d) (1) The participating jurisdiction nmust calculate the annua
incone of the family by projecting the prevailing rate of incone of the

http://edocket.access.gpo.gov/cfr_2004/apratr/24cfr92.203.htm[ 7/19/2011 3:20:35 PM]



Section

famly at the
[[ Page 591]]

time the participating jurisdiction deternines that the famly is incone
eligible. Annual income shall include income fromall famly nenbers.

I ncome or asset enhancenent derived fromthe HOMVE-assisted project shall
not be considered in calculating annual incomne.

(2) The participating jurisdiction is not required to re-exanm ne the
famly's income at the tinme the HOME assistance is provided, unless nore
than six months has el apsed since the participating Lurisdiction
determined that the famly qualified as inconme eligible.

(3) Themﬁarticipating jurisdiction nmust follow the requirenments in
Sec. 5.617 en maeki ng subsequent incone determ nations of persons wth
disabilities who are tenants in HOMVE-assisted rental housing or who
receive tenant-based rental assistance.

61 FR 48750, Sept. 16, 1996, as amended at 62 FR 28928, My 28, 1997
6 FR 6224, Jan. 19, 2001]

http://edocket.access.gpo.gov/cfr_2004/apratr/24cfr92.203.htm[ 7/19/2011 3:20:35 PM]



Section

Code of Federal Regul ations]
Title 24, Vol une _1Jg
Revi sed as of April 1, 2004]
Fromthe U S. Governnment Printing Ofice via GPO Access
[ TE: 24CFR92. 204]

[ Page 591-592]
TI TLE 24--HOUSI NG AND URBAN DEVELOPMENT
PART 92 HOVE | NVESTMENT PARTNERSHI PS PROGRAM - Tabl e of Contents
Subpart E_Program Requirenents

Sec. 92.204 Afoplicability of requirenents to entities that receive a
real |l ocation of HOVE funds, other than participating jurisdictions.

(a) Jurisdictions other than participating jurisdictions and
conmuni ty housi ng devel opnent organi zati ons receiving conpetitive
reallocations from HUD are subject to the same requirenents in subpart E
éPr ogram Requi renents), subpart F (Project Requirenents), subpart K

Program Admi nistration), and subpart L (Perfornance Revi ews and
fSalnlcti ons) of this part as participating jurisdictions, except for the
ol | owi ng:

(1) Subpart E (Pr ogram Requi rements): the matching contribution

requirenents in Sec. 92.218 through Sec. 92.221 do not apply.

2) Subpart K (Program Admi nistration):

i) Section 92.500 (The HOME I nvestnment Trust Fund) does not appl %/
HUD will establish a HOVE account in the United States Treasury and the
HOMVE funds nust be used for approved activities. A local account nust be
established for programincone. HUD will recapture HOVE funds in the
HOVE Treasury account by the anount of:

(A) Any funds that are not commtted within 24 nonths after the |ast
day of the nmonth in which HUD notifies the entity of HUD s execution of
the HOMVE | nvestnment Partnership Agreenent;

(B) Any funds that are not expended within five years after the |ast
day of the nonth in which HUD notifies the entity of HUD s execution of
the HOMVE | nvestnent Partnership Agreenent; and

§C) Any penalties assessed by HUD under Sec. 92.552.

i1) Section 92.502 (Program disbursenment and information systen
applies, except that references to the HOMVE | nvestnent Trust Fund mean
HOVE account and the reference to 24 CFR part 58 does not apply. In
addition, Sec. 92.502(c) does not apply, and instead, conpliance wth
Tr ea.sumé Circular No. 1075 (31 CFR part 205) and 24 CFR 85.21 is
required.

(iii) Section 92.503 (Program i ncone, repaynents, and recaptured
funds) applies, except that programincone may be retained provided the
funds are used for eligible activities in accordance with the
requirenents of this section.

(3) Section 92.504 (Participating jurisdiction responsibilities;
witten agreenents; on-site inspections) applies, except that the
witten agreement nust ensure conpliance wth the requirements in this
secti on.

(4) Section 92.508 (Recordkeeping) ap?I ies with respect to the
records that relate to the requirenments of this section.

(5) Section 92.509 (Perfornmance reports) aPpI i es, except that a
performance report is required only after conpletion of the approved
proj ects.

(b) The requirenents in subpart H (O her Federal Requirenents) of
this part apply as witten, except that jurisdictions and comunity
housi ng devel opnment organi zations receiving reallocations from HUD nust
corrpli/) with affirmative marketing requirenents, |abor requirenents, and
| ead- based paint requirements, applicable to participating
jurisdictions.

(c) Subpart B (Allocation Formula), subpart C (Consorti a;

Desi gnati on and Revocation of Designation as a Participating
Jurisdiction), and subpart G (Community Housi ng Devel opnent
Organi zations) of this part do not apply.

[[ Page 592]]

(d) Subpart A (General) applies, except that for the definitions of
conmi t nent, program income, and subrecipient, " “participating
jurisdiction'' neans jurisdiction or comunity housing devel opnent
organi zation receiving the conpetitive reallocation.

Eligible and Prohibited Activities
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Sec. 92.205 Eligible activities: Ceneral

(a) Eligible activities. (1) HOVE funds may be used by a
participating jurisdiction to %rovide i ncentives to devel op and supﬁort
af fordabl e rental housing and homeownership affordability through the
acquisition (including assistance to honebuyers), new construction,
reconstruction, or rehabilitation of non-luxury housing with suitable
amenities, including real property acquisition, site inprovenents
conversion, denolition, and other expenses, including financing costs,
rel ocati on expenses of any displaced persons, fanmilies, businesses, or
organi zati ons; to provide tenant-based rental assistance, including
security deposits; to provide paynent of reasonable administrative and
pl anni ng costs; and to provide for the payment of operating expenses of
communi ty housi ng deveIanent organi zations. The housi ng nust be
permanent or transitional housing. The specific eligible costs for these
activities are set forth in Sec. Sec. 92.206 through 92.209

(2) Acquisition of vacant |and or dempolition nmust be undertaken only
with resPect to a particular housing project intended to provide
af f or dabl e housi ng.

(3? Conversion of an existing structure to affordable housing is
rehabilitation, unless the conversion entails adding one or nore units
beyond the existing walls, in which case, the project is new
construction for purposes of this part.

(4? Manuf act ured housi ng. HOMVE funds may be used to purchase and/or
rehabilitate a manufactured housing unit, or purchase the |and upon
whi ch a nmanufactured housing unit is |ocated. Except for existing,
owner - occupi ed manufactured housing that is rehabilitated with HOVE
funds, the manufactured housing unit nust, at the tinme of project
conmpl etion, be connected to permanent utility hook-ups and be |ocated on
land that is owed by the nanufactured housing unit owner or land for
whi ch the nanufactured housing owner has a |lease for a period at |east
equal to the apPIicabIe period of affordability.

(b) Forns of assistance. (1) A participating jurisdiction may invest
HOMVE funds as equity investments, interest-bearing |oans or advances,
non-interest-bearin? | oans or advances, interest subsidies consistent
with the purposes of this part, deferred pa%nent | oans, grants, or other
forms of assistance that HUD determines to be consistent with the
purposes of this part. Each participating jurisdiction has the right to
establish the terns of assistance, subject to the requirenents of this

art.

P (2) A participating jurisdiction may invest HOVE funds to guarantee
| oans nmade by lenders and, if required, the participating jurisdiction
may establish a | oan guarantee account with HOVE funds. The HOVE funds
may be used to guarantee the tinmely payment of principal and interest or
paynent of the outstandin% principal and interest upon foreclosure of
the | oan. The anount of the |oan guarantee account nust be based on a
reasonabl e estimate of the default rate on the guaranteed | oans, but
under no circunstances may the anmpunt on deposit exceed 20 percent of
the total outstanding principal anount guaranteed; except that the
account may include a reasonabl e m ni mum bal ance. Wile |oan funds
guaranteed with HOVE funds are subject to all HOVE requirenents, funds
which are used to repay the guaranteed | oans are not.

(c) M ninmum anount of assistance. The m ni mum anount of HOME funds
that nust be invested in a project involving rental housing or
horeownership is $1,000 times the number of HOVE-assisted units in the

roj ect.

P ](d) Mul ti-unit projects. HOVE funds nay be used to assist one or
more housing units in a nmulti-unit project. Only the actual HOVE
eligible devel opnent costs of the assisted units may be charged to the
HOVE program |f the assisted and non-assisted units are not conparable
the actual costs may be determ ned based on a nethod of cost allocation.
If the assisted and non-assisted units are conparable in ternms of

[[ Page 593]]
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size, features and number of bedrooms, the actual cost of the HOVE-
assisted units can be determi ned by pro-rating the total HOVE eligible
devel opnent costs of the project so that the proportion of the tota
devel opnent costs charged to the HOMVE program does not exceed the
proportion of the HOVE-assisted units in the project.

(e) Term nated projects. A HOVE assisted project that is term nated
before conpletion, either voluntarily or otherw se, constitutes an
ineligible activity and any HOME funds invested in the project nust be
repaid to the ﬁart|cipating jurisdiction's HOVE Investnent Trust Fund in
accordance with Sec. 92.503(b) (except for project-specific assistance
to conmunity housi ng devel opnent organi zations as provided in Sec
92.301(a)(3) and Sec. 92.301(b)(3)).

[61 FR 48750, Sept. 16, 1996, as anended at 62 FR 28928, My 28, 1997]

http://edocket.access.gpo.gov/cfr_2004/apratr/24cfr92.205.htm[ 7/19/2011 3:21:13 PM]



Section

Code of Federal Regul ations]

Title 24, Vol une 1f

Revi sed as of April 1, 2004]

Fromthe U S. Governnment Printing Ofice via GPO Access
[ TE: 24CFR92. 206]

[ Page 593-595]
TI TLE 24--HOUSI NG AND URBAN DEVELOPMENT
PART 92 HOVE | NVESTMENT PARTNERSHI PS PROGRAM - Tabl e of Contents
Subpart E_Program Requirenents
Sec. 92.206 Eligible project costs.

HOME funds may be used to pay the following eligible costs:

(a? Devel oprent hard costs. The actual cost of constructing or
rehabilitating housing. These costs include the follomjn?

(1) For new construction, costs to neet the applicable new
construction standards of the participating jurisdiction and the Mde
Energy Code referred to in Sec. 92.251

2) For rehabilitation, costs:

i) To nmeet the property standards in Sec. 92.251

i1) To nake essential 1nmprovenments, including energy-related
repairs or inprovenments, inprovenents necessary to permt use %y per sons
with disabilities, and | ead-based paint activities, as required by part
35 of this title.

3) For both new construction and rehabilitation, costs:

i) To denolish existing structures;

i1) To nmake utility connections including off-site connections from
the property line to the adjacent street; and

(ii1) To nmake inprovenents to the project site that are in keeping
with inFrovenents of surrounding, standard projects. Site inprovenents
may include on-site roads and sewer and water |ines necessary to the
devel opnent of the project. The project site is the property, owned by
the project owner, upon which the project is |ocated

(4) For both new construction and rehabilitation of multifamly
rental housing, costs to construct or rehabilitate |aundry and comunity
facilities which are located within the sane buildin% as the housing and
which are for the use of the project residents and their guests.

(5) Costs to nake utility connections or to nake inprovenents to the
project site, in accordance with the provisions of Sec. 92.206(a)$3)
(ii5 and (iii) are also eligible in connection with acquisition o
standard housi ng.

(b) Refinancing costs. The cost to refinance existing debt secured
by housing that is being rehabilitated with HOVE funds:

(1) For single-fani % (1- to 4-family) owner-occupied housing when
| oaning HOVE funds to rehabilitate the housing, if the refinancing is
necessary to reduce the overall housing costs to the borrower and make
the housing nore affordable.

(2? For nultifamly Projects, when | oaning HOVE funds to
rehabilitate the units it refinancing is necessary to permt or continue
affordability under Sec. 92.252. The part|C|ﬁat|ng jurisdiction nust
establish refinancing guidelines and state themin its consolidated plan
described in 24 CFR part 91. Regardl ess of the ampbunt of HOMVE funds

i nvested, the mininum affordability period shall be 15 years. The
gui del ines shal| describe the conditions under which the participating
jurisdictions will refinance existing debt. At mininmum the guidelines
must :

(i) Denpnstrate that rehabilitation is the Brinary eligible activity
and ensure that this requirement is nmet by establishing a mininmmlevel
of rehabilitation per unit or a required ratio between rehabilitation
and refinancing;

~ (ii) Require a review of management practices to denpnstrate that
di sinvestnent in the property has not occurred, that the long term needs
of the project can be nmet and that the feasibility of serving the
targeted popul ati on over an extended affordability period can be
denonstr at ed;

[ [ Page 594]]

(iii) State whether the new investnent is being made to maintain
current affordable units, create additional affordable units, or both;

(iv) Specify the required period of affordability, whether it is the
m ni mum 15 years or |onger;

(v) Specify whether the investnment of HOVE funds nay be
jurisdiction-wide or linmted to a specific geographic area, such as a
nei ghbor hood identified in a neighborhood revitalization strategy under
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24 CFR 91.215(e)(2) or a Federally designated Enpowernent Zone or
Enterprise Community; and

(vi) State that HOVE funds cannot be used to refinance multifamly
| oans nmade or insured by any Federal program including CDBG

(c) Acquisition costs. Costs of acquiring inproved or uninproved
real property, including acquisition by honmebuyers

(d) Related soft costs. Qher reasonable and necessary costs
incurred by the owner or participatin% jurisdiction and associated with
the financing, or devel opment (or both) of new construction,
rehabilitation or acquisition of housing assisted with HOVE funds. These
costs include, but are not linmted to:

(1) Architectural, engineering or related professional services
required to prepare plans, draw ngs, specifications, or work wite-ups.

(2) Costs to process and settle the financing for a project, such as
private lender origination fees, credit reports, fees for title
evidence, fees for recordation and filing of |egal docunents, building
permits, attorneys fees, private appraisal fees and fees for an
I ndependent cost estimate, builders or devel opers fees.

(3) Costs of a project audit that the participating jurisdiction nmay
require with respect to the devel opnment of the project.

(4) Costs to provide information services such as affirnmative
market1ng and fair housing information to prospective homeowners and
tenants as required by Sec. 92.351
o (5? For new construction or rehabilitation, the cost of funding an
initial operating deficit reserve, which is a reserve to neet any
shortfall in project income during the period of project rent-up (not to
exceed 18 nvnths} and which may only be used to pay project operating
expenses, schedul ed paynents to a replacenent reserve, and debt service
Any HOME funds placed i1n an operating deficit reserve that remain
unexpended after the period o proLect rent -up may be retained for
project reserves if permtted by the participating jurisdiction.

~(6) Staff and overhead costs directly related to carrying out the
project, such as work specifications preparation, |oan processing
I nspections, and other services related to assisting potential owners,
tenants, and honebuyers, e.g., housin% counseling, nay be charged to
project costs only 1f the project is funded and the individual becones
the owner or tenant of the HOMVE-assisted project. For multi-unit
projects, such costs must be all ocated ambng HOME- assisted units in a
reasonabl e manner and docunent ed.

(7) For both new construction and rehabilitation, costs for the
payment of inpact fees that are charged for all projects within a
jurisdiction.

(8) Costs of environmental review and rel ease of funds in accordance
with 24 CFR part 58 which are directly related to the project.

(e) Cbnnunit¥ housi ng devel opnent organi zati on costs. Eligible costs
of project-specific assistance are set forth in Sec. 92.301

(fs Rel ocation costs. The cost of relocation paynents and ot her
rel ocati on assistance to persons displaced by the project are eligible
costs.

(1) Relocation paynents include repl acenent housin% paynents,
paynents for noving expenses, and Paynents for reasonabl e out - of - pocket
costs incurred in the tenporary relocation of persons
(2? O her relocation assistance nmeans staff and overhead costs
directly related to providing advisorY and other relocation services to
persons displaced by the project, including tinely witten notices to
occupants, referrals to conparable and suitable replacenent property,
property inspections, counseling, and other assistance necessary to
m nim ze hardshi p.

[ [ Page 595]]

Costs relating to paynent of |loans. If the HOME funds are not
used to directly pay a cost sBecified in this section, but are used to
pay off a construction |oan, bridge financing |oan, or guaranteed | oan,
th? pa¥nent of principal and interest for such loan is an eligible cost
only if:

g (1) The loan was used for eligible costs specified in this section,
an

(2) The HOVE assistance is part of the original financing for the
project and the project nmeets the requirenents of this part.

[61 FR 48750, Sept. 16, 1996, as anended at 62 FR 28928, May 28, 1997;
64 FR 50224, Sept. 15, 1999]
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Sec. 92.207 Eligible adm nistrative and planning costs.

A participating iurisdiction may expend, for paynent of reasonable
adm ni strative and planning costs of the HOVE program an anount of HOMVE
funds that is not nore than ten percent of the fiscal year HOVE basic
formula allocation plus any funds received in accordance with Sec.
92.102(b) to neet or exceed participation threshold requirenments that
fiscal year. A State that transfers any HOVE funds in accordance with
Sec. 92.102§b) must exclude these funds in calculating the amount it
may expend for administrative and planning costs. A participating
jurisdiction may al so expend, for paynment of reasonable adm nistrative
and planning costs, a sumup to ten percent of the programincone
deposited into its local account or received and reported by its State
reci pients or subrecipients during the programyear. A participating
jurisdiction may expend such funds directly or may authorize its State
reci pients or subrecipients, if any, to expend all or a portion of such
funds, provided total expenditures for planning and adm nistrative costs
do not exceed the maxi mum al | owabl e anbunt. Reasonabl e administrative
and pl anning costs include:

(a) GCeneral managenent, oversight and coordi nati on. Reasonabl e costs
of overall program managenent, coordination, nonitoring, and eval uation.
Such costs include, but are not Iimted to, necessary expenditures for
the foll ow ng:

(1) Salaries, wages, and related costs of the participating
jurisdiction's staff. In charging costs to this category the
participating jurisdiction nmay either include the entire salary, wages,
and related costs allocable to the program of each person whose prinary
responsibilities with regard to the programinvol ves program
adm ni stration assignnents, or the prorated share of the salary, wages,
and rel ated costs of each person whose job includes any program
adm ni stration assignnents. The participating jurisdiction nmay use only
one of these nethods. Program adm nistration includes the follow ng
types of assignnents:

(i) Developing systens and schedul es for ensuring conpliance wth
program requirenments;

(ii) Devel oping interagency agreenents and agreements with entities
recei ving HOVE funds;

~(iii) Mnitoring HOME-assisted housing for progress and conpliance
wi th program requirenents;

(iv) Devel oping agreements and nonitoring housing not assisted with
HOMVE funds that the participating jurisdiction designates as a matching
contribution in accordance with Sec. 92.219(b) for conpliance with
appl i cabl e program requirenents;

(v) Preparing reports and other docunents related to the program for
submi ssion to HUD

(vi) Coordinating the resolution of audit and nonitoring findings;

(vii) Evaluating programresults against stated objectives; and

(viii) Managi ng or supervising persons whose prinar% _
responsibilities wth regard to the programinclude such assignnments as
those described in paragraphs (a)(1)(i) through (vii) of this section;

(2) Travel costs incurred for official business in carrying out the
progr am

(3) Administrative services perforned under third party contracts or
agreements, including such services as general |egal services,
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accounting services, and audit services;
[[ Page 596] ]

(4) O her costs for goods and services required for administration
of the program including such goods and services as rental or purchase
of equi pnent, insurance, utilities, office supplies, and rental and
mai nt enance (but not purchase) of office space; and

5) Costs of administering tenant-based rental assistance prograns.
b) Staff and overhead. Staff and overhead costs directly related to
carrying out the project, such as work specifications preparation, |oan
processing, inspections, and other services related to aSS|st|n?
potential owners, tenants, and homebuyers (e.g., housing counseling);
and staff and overhead costs directly related to providing advisory and
other relocation services to persons displaced by the project, including
tlnalg witten notices to occupants, referrals to conparable and
sui tabl e repl acenent property, property inspections, counseling, and
ot her assistance necessary to mnimze hardship. These costs nay be
charged as adninistrative costs or as ProLect costs under Sec. 92.206
(d)(6) and (f)(2), at the discretion of the participating jurisdiction

(c) Public information. The provision of information and ot her
resources to residents and citizen organizations participating in the
pl anni ng, inplenmentation, or assessnent of projects being assisted with
HOVE funds.

(d) Fair housing. Activities to affirmatively further fair housing
in accordance with the participating jurisdiction's certification under
24 CFR part 91.

(e) Indirect Costs. Indirect costs may be charged to the HOVE
program under a cost allocation plan prepared in accordance with OVB
Circulars A-87 or A-122 as applicable.

(f) Preparation of the consolidated plan. Preparation of the
consol i dated plan required under 24 CFR part 91. Preparation includes
the costs of public hearings, consultations, and Pub i cation.

(g) O her Federal requirenents. Costs of conp yin? with the Federa
requirements in subpart H of this part. Project-specific environnmenta
review costs may be charged as admnistrative costs or as project costs
in accordance with Sec. 92.206(d)(8), at the discretion of the
participating jurisdiction.

[61 FR 48750, Sept. 16, 1996, as anended at 67 FR 61756, Cct. 1, 2002]

Effective Date Note: At 69 FR 16766, Mar. 30, 2004, Sec. 92.207 was
anended by revising the introductory paragraph, effective Apr. 29, 2004.
For the conveni ence of the user, the revised text follows:

Sec. 92.207 Eligible adm nistrative and planning costs.

A participating iurisdiction may expend, for paynent of reasonable
adm ni strative and planning costs of the HOVE program and ADDI, an
amount of HOMVE funds that 1s not nmore than ten percent of the sum of the
Fi scal Year HOVE basic formula allocation plus any funds received in
accordance with Sec. 92.102(b) to neet or exceed participation
threshold requirenents that Fiscal Year. A state that transfers any HOVE
funds in accordance with Sec. 92.102(b) nust exclude these funds in
calculating the amount it may expend for administrative and planning
costs. A participating jurisdiction may also expend, for payment of
reasonabl e adm nistrative and planning costs of the HOVE program and the
ADDI described in subpart Mof this part, a sumup to ten percent of the
Brogran1|ncone deposited into its local account or received and reported

y Its state recipients or subrecipients durlng the program year. A
participating jurisdiction nmay expend such funds directly or nmay
authorize its state recipients or subrecipients, if any, to expend all
or a portion of such funds, provided total expenditures for planning and
adm nistrative costs do not exceed the maxi num al | owabl e anount.
Reasonabl e admi ni strative and pl anni ng costs i nclude
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Sec. 92.208 Eigible comunity housing devel opment organi zati on (CHDO)
operating expense and capacity building costs.

(a? Up to 5 percent of a participating jurisdiction's fiscal year
HOVE al |l ocati on may be used for the operating expenses of conmmunity
housi ng devel opnent organi zati ons (CHDOs). These funds nay not be used
to pay operating expenses incurred by a CHDO acting as a subrecipient or
contractor under the HOVE Program Operating expenses nmeans reasonable
and necessary costs for the operation of the community housing

devel opnent organi zation. Such costs include salaries, wages, and other
enpl oyee conpensation and benefits; enployee education, training,

[[ Page 597]]

and travel; rent; utilities; communication costs; taxes; insurance,
equi pnent; materials and supplies. The requirenents and linmitations on
thg r$ce|pt of these funds by CHDOs are set forth in Sec. 92.300 (e)
an .

gb HOVE funds may be used for capacity building costs under Sec.
92.300(b) .
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Sec. 92.209 Tenant-based rental assistance: Eligible costs and
requirenents.

(a) Eligible costs. Eligible costs are the rental assistance and
security deposit payments nade to provide tenant-based rental assistance
for a family pursuant to this section. Administration of tenant-based
rental assistance is eligible only under general managenent oversight
and coordi nation at Sec. 92.207(a¥.

(b) Ceneral requirenent. A participating jurisdiction my use HOMVE
funds for tenant-based rental assistance only if the participating
jurisdiction makes the certification about inclusion of this type of
assistance in its consolidated plan in accordance with 24 CFR
91.225(d) (1), 91.325(d)ﬁ1), or 91.425(a)(2)(i), and specifies |oca
mar ket conditions that lead to the choice of this option.

(c) Tenant selection. The participating jurisdiction nust select
famlies in accordance with witten tenant selection policies and
criteria that are consistent with the foll ow ng

(1) Low-incone famlies. Tenant-based rental assistance may only be
provided to very low and |low-incone famlies. The participating
Lurlsd|ct|on must determine that the famly is very low or |ow-incone

efore the assistance is provided. During the period of assistance, the
participating jurisdiction nust annually deternmine that the famly
continues to be |ow-incone.

(2) Preferences for Individuals with Special Needs. (i) The
participating jurisdiction nay establish a preference for |ndividuals
with special needs. The participating jurisdiction may offer, in
conjunction with a tenant-based rental assistance program particular
types of non-nmandatory services that may be npbst appropriate for persons
with a special need or a particular disability. Generally, tenant-based
rental assistance and the related services should be nmade available to
all persons with special needs or disabilities who can benefit from such
servi ces.

(ii) The participating jurisdiction may also provide a preference
for a specific category of individuals with disabilities (e.g., persons
with HV/AIDS or chronic nental illness) if the specific category is
identified in the participating jurisdiction' s consolidated plan as
havi ng unnet need and the preference is needed to narrow the gap in
benefits and services received by such persons.

(iii) Preferences cannot be adnministered in a manner that limts the
opportunities of persons on any basis prohibited by the laws |isted
under 24 CFR 5.105(a). For exanple, a participating jurisdiction may not
determ ne that Bersons given a preference under the program are
therefore prohibited from applying for or participating in other
prograns or forns of assistance.
~ (3) Existing tenants in the HOVE-assisted projects. A participating
Lurlsd|ct|pn na% select lowincome families currently residing in

ousing units that are designated for rehabilitation or acquisition
under the participating jurisdiction's HOVE program Participating
jurisdictions usin?_FEhE funds for tenant-based rental assistance
programs may establish |ocal preferences for the provision of this
assistance. Famlies so selected may use the tenant-based assistance in
Lhe rehabilitated or acquired housing unit or in other qualified

ousi ng.

(d) Portability of assistance. A garticipating jurisdiction may
require the famly to use the tenant-based assistance within the
participating jurisdiction's boundaries or may pernit the famly to use
the assistance outside its boundaries.

(e) Term of rental assistance contract. The term of the renta
assi stance contract providing assistance with HOVE funds may not exceed
24 nonths, but may be renewed, subject to the availability of HOVE
funds. The term of the rental assistance contract nust begin on the
first day of the termof the | ease. For a rental assistance contract
between a participating jurisdiction and an owner, the term of the
contract nust termnate on termination of the |ease. For a renta
assi stance contract
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between a participating jurisdiction and a famly, the term of the
contract need not end on termnation of the |ease, but no payments may
Pe made after termination of the lease until a fanmly enters into a new
ease.

(f) Rent reasonabl eness. The participating jurisdiction nust
di sapprove a lease if the rent is not reasonable, based on rents that
are charged for conparabl e unassisted rental units.

(g) Tenant protections. The | ease nust conply with the requirenents
in Sec. 92.253 (a) and (b).

(h) Maxinum subsidy. (1) The anmpbunt of the nmonthly assistance that a
participating jurisdiction may pay to, or on behalf of, a famly my not
exceed the difference between a rent standard for the unit size
est abl i shed b% the participating jurisdiction and 30 percent of the
famly's nmonthly adjusted Incone.

(2) The participating jurisdiction nust establish a mininmm tenant
contribution to rent.

(3) The participating jurisdiction's rent standard for a unit size
must be based on:

i) Local market conditions; or

i1) For each unit size, may not be less than 80 percent of the
publ i shed Section 8 Existing Housing fair market rent (in effect when
the paynent standard anount is adopted) nor nore than the fair market
rent or HUD-approved conmunity-w de exception rent (in effect when the
participating jurisdiction adopts its rent standard amount). (Community-
wi de exception rents are nmaximum gross rents %? roved by HUD for the
Rental Certificate Program under 24 CFR 882.10 {g)(S) for a designated
nmuni ci pality, county, or similar locality, which apply to the whole PHA
jurisdiction.) A participating jurisdiction may approve on a unit-by-
unit basis a subsidy based on a rent standard that exceeds the
applicable fair narket rent by up to 10 percent for 20 percent of units
assi st ed.

(i) Housing quality standards. Housing occupied by a famly
receiving tenant-based assistance under this section nust neet the
requirenents set forth in 24 CFR 982.401. The participatin? jurisdiction
nmust inspect the housing initially and re-inspect it annually.

(j) Security deposits. (1) A participating jurisdiction my use HOMVE
funds provided for tenant-based rental assistance to provide |oans or
grants to verY low- and low-incone families for security deposits for
rental of dwelling units whether or not the participating jurisdiction
provi des any other tenant-based rental assistance under this section.

(2) The relevant State or local definition of " security deposit''
in the jurisdiction where the unit is located is applicable for the
purposes of this part, except that the anpunt of HOVE funds that may be
provided for a security deposit may not exceed the equivalent of two
month's rent for the unit.

(3) Only the prospective tenant may apply for HOVE security deposit
assi stance, al though the participatin? jurisdiction may pay the funds
directly to the tenant or to the |andlord.

(4) HOVE funds for security deposits may be provided as a grant or
as a loan. If they are provided as a |loan, the loan repaynents are
program i ncone to be used in accordance with Sec. 92.503

(5) Paragraphs (b), (c), (d), (f), (g), and (i) of this section are
applicable to HOVE security deposit assistance, except that income
determ nations pursuant to paragraph (c)(1) of this section and Housing
Quality Standard inspections pursuant to paragraph (i) of this section
are rgqgired only at the tinme the security deposit assistance is

rovi ded.

P (k) Program operation. A tenant-based rental assistance pro%raninust
be operated consistent with the requirenents of this section. The
part|cipatin% jurisdiction may operate the programitself, or may
contract with a PHA or other entity with the capacity to operate a
rental assistance program The tenant-based rental assistance may be
provi ded through an assistance contract to an owner that |eases a unit
to an assisted family or directly to the fanmly. In either case, the
participatin? jurisdiction (or entity operating the progran) nust
approve the [ease

(I') Use of Section 8 assistance. In any case where assistance under
section 8 of the 1937 Act becones available to a participating
jurisdiction, recipients of tenant-based rental assistance under this
part will qualify for tenant selection preferences to the sane extent as

[[ Page 599]]
when they received the tenant-based rental assistance under this part.

[61 FR 48750, Sept. 16, 1996, as anended at 62 FR 28928, My 28, 1997,
67 FR 61756, Cct. 1, 2002]
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Sec. 92.212 Pre-award costs.

(a) General. Before the effective date of the HOVE | nvestnment
Part nership Agreenent, the participating jurisdiction nmay incur costs
which may be charged to the HOVE allocation after the award of the HOVE
al l ocation, provided the costs are in conpliance with the requirenents
of this part (including environmental review requirenents) and with the
statutory and reﬂulatory requirenents in effect at the tinme the costs
are charged to the HOVE allocation.

(b) Administrative and planning costs. Eligible adm nistrative and
pl anning costs may be incurred as of the beginning of the participating
jurisdiction's consolidated Brogran1year (see 24 R 91.10) or the date
the consolidated plan describing the HOVE allocation to which the costs
will be charged is received by HUD, whi chever is later.

(c) Project costs. Eligible project costs may be incurred during the
current program year in an anmount not to exceed 25% of the current HOVE
al l ocation anpbunt, to be charged to the follow ng year's HOVE
al l ocation. Before incurring the pre-award costs, the participating
jurisdiction must conply with its citizen participation plan
requi renents addressing 24 CFR 91. 105 bg(Z), (4), 25% and (g) (local
governnments) or 24 CFR 91.115(b)(2), (4), (5) and (f) (States). In lieu
of a full action plan, the participating jurisdiction may develop a
m ni -action plan which describes the proposed pre-award projects and
costs in accordance with 24 CFR 91.220(0? and includes, |If applicable,
24 CFR 91.220(g)(2) (local governnents) or 24 CFR 91.320(c) and, if
applicable, 24 CFR 91.320(g)(2) (States). The mini-action plan nust
state that HOVE funding for the project(s) is subject to the future
availability of HOVE funds. The subsequent action plan (i.e., action
plan for the HOVE allocation to which the costs will be charged) nust
al so include the use of HOVE funds contained in the mni-action plan.

(d) Subrecipient or State recipient costs. The participating
jurisdiction may authorize its subrecipient or State recipient to incur
pre-award costs in accordance with the requirements of this section. The
aut hori zation must be in witing.

(e) Oher pre-agreenent costs. Pre-agreenent costs in excess of the
anount set forth in paragraph (c) of this section nust be approved, in
witing, by the HUD Field Ofice before the costs are incurred.
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Sec. 92.214 Prohibited activities.

a) HOVE funds may not be used to:
1) Provide project reserve accounts, except as provided in Sec.
92.206(d)(5), or operating subsidies;
Provi de tenant -based rental assistance for the special purposes
OL the existing section 8 program in accordance with section 212(d) of
the Act;

(3) Provide non-federal matching contributions required under any
ot her Federal program

(4) Provide assistance authorized under section 9 of the 1937 Act
(Publi ¢ Housing Capital and Cperatin? Funds) ;

(5) Provide assistance to eligible |ow-income housing under 24 CFR
part 248 (Prepa%nent of Low Incone Housing Mrtgages), except that
gsgisgance may be provided to priority purchasers as defined in 24 CFR

48.101;

(6) Provide assistance (other than tenant-based rental assistance or
assi stance to a honebuyer to acquire housing previously assisted with
HOME funds) to a project previously assisted with HOVE funds during the
period of affordability established by the participating jurisdiction in
the witten agreenment under Sec. 92.504. However, additional HOVE funds
may be comritted to a project up to one year after project conpletion
(see Sec. 92.502), but the anpbunt of HOME funds in the project may not
Sécggg t he maxi mum per-unit subsidy anmount established under Sec

(7) Pay for the acquisition of property owned by the participating
jurisdiction, except for property acquired by the participating
jurisdiction with HOVE funds, or property acquired in

[ [ Page 600]]

anticipation of carrying out a HOVE project; or )

(8) Pay delinquent taxes, fees or charges on properties to be
assisted with HOWE funds.

(9) Pay for any cost that is not eligible under Sec. Sec. 92.206
throu% 92. 2009. ) S . ) o

(b) Participating jurisdictions nmay not charge nonitoring, servicing
and origination fees in HOME-assisted projects. However, participating
jurlsd|ct|0ns_na% charge nominal application fees (although these fees
are not an eligible HOVE cost) to project owners to discourage frivol ous
applications. Such fees are applicable credits under OMB Circul ar A-87

[61 FR 48750, Sept. 16, 1996, as anended at 62 FR 28929, My 28, 1997,
67 FR 61756, Cct. 1, 2002]
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Sec. 92.215 Limtation on jurisdictions under court order
Limtations on the use of HOVE funds in connection with litigation
i HVOIAVi ng discrimnation or fair housing are set forth in section 224 of
the Act.

I ncome Targeting
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Sec. 92.216 |Incone targeting: Tenant-based rental assistance and rental
units.

Each participating jurisdiction nust invest HOVE funds nade
avai l able during a fiscal year so that, with respect to tenant-based
rental assistance and rental units:

a) Not |ess than 90 percent of:

1) The families receiving such rental assistance are fanmilies whose
annual incomes do not exceed 60 percent of the nedian fam |y incone for
the area, as determ ned and nade available by HUD with adjustnents for
smal ler and larger famlies (except that HUD may establish incone
ceilings higher or |lower than 60 percent of the nedian for the area on
the basis of HUD s findings that such variations are necessary because
of prevailing levels of construction cost or fair market rent, or
unusual 'y high or low fam |y incone) at the tine of occupancy or at the
time funds are invested, whichever is |later; or

(2) The dwelling units assisted with such funds are occupi ed by
fam lies having such incones; and

b) The remai nder of:

1) The families receiving such rental assistance are househol ds
that qualify as lowincone famlies (other than famlies described in
paragraph (a)(1) of this section) at the tine of occupancy or at the
time funds are invested, whichever is later; or

(2) The dwelling units assisted with such funds are occupied by such
househol ds.
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Sec. 92.217 Incone targeting: Honeownership.
~Each participating jurisdiction nust invest HOVE funds nade .
avail able during a fiscal year so that with respect to honeownership
assi stance, 100 percent of these funds are invested in dwelling units
that are occupi ed by households that qualify as |ow-incone famlies.
[67 FR 61756, Cct. 1, 2002]

Mat chi ng Contri bution Requirenent
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Sec. 92.218 Amount of matching contribution.

(a) General. Each participating Lurisdiction nmust make contri butions
to housing that qualifies as affordabl e housing under the HOVE program
t hroughout a fiscal year. The contributions nmust total not less than 25
percent of the funds drawn fromthe jurisdiction's HOVE | nvestnent Trust
Fund Treasury account in that fiscal year, excluding funds drawn for
purposes identified in paragraph (c) of this section.

(b% Shortfall anmount from State or |ocal resources. Ampbunts nmde
avai | abl e under Sec. 92.102(b)(2) fromthe resources of a State (other
than a transfer of the State's formula allocation), the |ocal
participating jurisdiction, or both, to enable the |ocal participating
jurisdiction to neet the participation threshold anbunt are not required
to be matched and do not constitute matching contributions.

(c) HOVE funds not required to be matched. HOVE funds used for
adm nistrative and planning costs (pursuant to Sec. 92.207); conmunity
housi ng devel opnment organi zation operating expenses % ursuant to Sec.
92.208); capacity building (pursuant to Sec. 92.300( ?) of comunity
housi ng devel opnment organi zati ons;

[[ Page 601]]

and project specific assistance to comunity housing devel oprment

organi zations (pursuant to Sec. 92.301) when the participating
jurisdiction walves repaynent under the provisions of Sec. 92.301(a)(3)
or Sec. 92.301(b)(3) are not required to be natched.

(d) Match contribution for other programs. Contributions that have
been or will be counted as satisfying a matching requirenent of another
Federal grant or award may not count as satisfying the nmatching
contribution requirement for the HOVE program
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Sec. 92.219 Recognition of matching contribution.

(a) Match contribution to HOVE-assisted housing. A contribution is
recogni zed as a matching contribution if it is made with respect to:

1) A tenant who is assisted with HOVE funds;

2) A HOME- assisted unit;

3) The portion of a project that is not HOMVE-assisted provided that
at | east 50 percent of the housing units in the project are -
assisted. If the match contribution to the portion of the project that
is not HOVE-assisted neets the affordable housing requirenents of Sec.
92.219(b)(2), the percentage requirenent for HOMVE-assisted units does
not apply; or

(4? The commercial space in a mxed-use project in which at |east 51
percent of the floor space is residential provided that at |east 50
percent of the dwelling units are HOMVE- assi sted

(b) Match contribution to affordable housing that is not HOVE-
assisted. The followi ng requirenents apply for recognition of matching
contributions made to affordabl e housing that is not HOMVE-assi sted:

1) For tenant-based rental assistance that is not HOVE-assi sted:

i) The contribution nust be made with respect to a tenant who is
assisted with tenant-based rental assistance that neets the requirenents
of Sec. 92.203 (lncone determinations) and paragraphs (a), (c), (f),
and Ei) of Sec. 92.209 (Tenant-based rental assistance); and

i1) The participating jurisdiction nmust denonstrate in witing that
such assistance neets the provisions of Sec. Sec. 92.203 and 92. 209
(except Sec. 92.209(e)).

2) For affordable housing that is not HOME- assi sted:

i) The contribution nust be nmade with respect to housing that
qualifies as affordable housing under Sec. 92.252 or Sec. 92.254.

(ii) The participating jurisdiction or its instrunentality mnust
execute, with the owner of the housing (or, if the participating
jurisdiction is the owner, with the nmanager or developer), a witten
agreenent that inposes and enunerates all of the affordability
requirements from Sec. 92.252 and Sec. 92.253(a?_and (b) (Tenant
protections), or Sec. 92.254, whichever are applicable; the property
standards requirements of Sec. 92.251; and inconme deterninations nade
in accordance with Sec. 92.203. This witten agreenent nust be executed
before any match contributions may be made. )

(i) A part|C|pat|n% jurisdiction nust establish a procedure to
moni tor HOVE match-eligi ble housing to ensure continued conpliance wth
the requirements of Sec. Sec. 92.203 (Income deterninations), 92.252
gcpallflcatlon as affordabl e housing: Rental hou5|n?), 92. 253(a) and (b)

Tenant protections) and 92.254 (Qualification as affordable housing:
Homreowner ship). No other HOVE requirenments apply. )

(iv) The match may be in any eligible formof match except those in
Sec. 92.220(a)(2) (forbearance of fees), (a)(4) (on-site and off-site
infrastructure), (a)(10) (direct cost of supportive services) and
(a)(11) (direct costs of homebuyer counseling services). )

(v) Match contributions to m xed-use or mnixed-incone projects that
contain affordable hou3|n% units will be recognized only if the
contribution is made to the project's affordable housing units.

[61 FR 48750, Sept. 16, 1996, as anended at 62 FR 28929, My 28, 1997]
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Sec. 92.220 Form of matching contribution.

(a) Eligible forms. Matching contributions nust be nmade from
Porrederal resources and nmay be in the form of one or nore of the
ol | owi ng:
(1) Cash contributions from nonfederal sources. To be recogni zed as
a cash contribution, funds nmust be contributed permanently to the HOVE
program (or to affordabl e housing not assisted with

[[ Page 602]]

HOVE funds), regardless of the form of investnent provided to the
Project. Therefore, to receive match credit for the full amunt of a
oan to a HOVE project, all repayment, interest, or other return on
i nvestment of the contribution nust be deposited in the |ocal account of
the participating jurisdiction's HOVE | nvestnment Trust Fund to be used
for eligible HOWE activities in accordance with the requirenents of this
part. A cash contribution to affordable housing that is not assisted
with HOVE funds nust be contributed permanently to the project.
RePaynents of matching contributions in affordable housing projects, as
defined in Sec. 92.219(b), that are not HOME-assisted, nust be made to
the | ocal account of the participating jurisdiction' s HOVE | nvestnment
Trust Fund to get match credit for the full |oan anopunt.

(i) A cash contribution may be made by the participating
jurisdiction, non-Federal public entities, private entities, or
I ndi vi dual s, except as prohibited under paragraph (b)(4) of this
section. A cash contribution made to a nonprofit organization for use in
a HOMVE project nmay be counted as a nmatching contribution.

(ii) A cash contribution my be nmade from program incone (as defined
by 24 CFR 85.25(b)) from a Federal grant earned after the end of the
award period if no Federal requirenents govern the disposition of the
program incone. Included in this category are repaynents from cl osed out
grants under the Urban Devel opment Action G ant Program (24 CFR part
570, subpart G and the Housi ng Devel opnent Grant Program (24 CFR part
850), and fromthe Rental Rehabilitation Grant Program (24 CFR part 511)
after all fiscal year Rental Rehabilitation grants have been cl osed out.

(iii) The grant equivalent of a below-market interest rate loan to
the project that is not repayable to the participating jurisdiction's
F[pF I nvest ment Trust Fund may be counted as a cash contribution, as

ol | ows:

(A If the loan is made from funds borrowed by a jurisdiction or
public agency or corporation the contribution is the present discounted
cash value of the difference between the pa¥nEnts to be made on the
borrowed funds and paynents to be received fromthe |oan to the project
Pasgd on a discount rate equal to the interest rate on the borrowed

unds.

(B) If the loan is made from funds other than funds borrowed b% a
jurisdiction or public agency or corporation, the contribution is the
present discounted cash value of the yield foregone. In deternmining the
yield foregone, the participating jurisdiction nust use as a neasure of
a market rate yield one of the followi ng, as appropriate:

(1) Wth respect to one- to four-unit housing financed with a fixed
interest rate nortgage, a rate equal to the 10-year Treasury note rate
plus 200 basis points;

(2) Wth respect to one- to four-unit housing financed with an
adjustable interest rate nortgage, a rate equal to the one-year Treasury
bill rate plus 250 basis points

(3) Wth respect to a nultifanmily project, a rate equal to the 10-
year Treasury note rate Elus 300 basis points; or

(4) Wth respect to housing receiving financing for rehabilitation,
a rate equal to the 10-year Treasury note rate plus 400 basis points.

(iv) Proceeds of bonds that are not repaid with revenue from an
af f ordabl e housing project (e.g., general oin%ation bonds) and that are
| oaned to a HOME- assisted or other qualified affordable housing project
constitute a cash contribution under this paragraph
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(v) A cash contribution nmay be counted as a matching contribution
only if it is used for costs eligible under Sec. Sec. 92.206 or 92.209
or for the follow ng (which are not HOVE eligible costs): the cost of
renDV|ng_and rel ocating an ECHO housing unit during the period of
affordability in accordance with Sec. 2.258(d)(3)?||), paynents to a
proj ect reserve account beyond payments pernitted by Sec. 92.206(d)(5),
operating subsidies, or costs relating to the portion of a nixed-income
or m xed-use HOME-assisted project not related to the affordable housing
units.

(2? For bearance of fees--(i) State and |ocal taxes, charges or fees.
The val ue (based on custonmary and reasonabl e
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nmeans for establishing value) of State or |ocal taxes, fees, or other
charges that are normally and customarily inmposed or charged by a State
or local governnment on all transactions or projects in the conduct of
its operations, which are waived, foregone, or deferred (including State
| ow-i ncone housing tax credits) in a nmanner that achieves affordability
of HOME- assisted projects, may be counted as match. The anmount of any
real estate taxes nmay be based on post-inprovenent property value. For
taxes, fees, or charges that are forgiven for future years, the value is
the present discounted cash value, based on a rate equal to the rate for
the Treasury security with a maturity closest to the nunber of years for
whi ch the taxes, fees, or charges are waived, foregone, or deferred.

(ii) Qher charges or fees. The value of fees or charges associ ated
with the transfer or devel opnent of real estate that are normally and
customarily inposed or charged by public or private entities, which are
wai ved or foregone, in whole or in part, in a nmanner that achieves
affordability of HOME-assi sted Er%jects, may be counted as match. Fees
and charges under this paragrap o not include fees or charges for
| egal or other professional services; professional services which are
donated, in whole or in part, are an eligible matching contribution in
accordance with paragraph (a)(7) of this section

(iii) Fees or charges that are associated with the HOVE Program only
(rather than normally and customarily inposed or charged on al
transactions or projects) are not eligible forns of matching
contributions.

(3) Donated Real Propert%. The val ue, before the HOVE assistance is
provi ded and m nus any debt burden, lien, or other encunbrance, of
donated land or other real property may be counted as match. The
donati on nmay be made by the partiC|pat|n3 jurisdiction, non-Federal
public entities,(grivate entities, or individuals, except as prohibited

under par agr aph )(4) of this section. .
(|E Donat ed property not acquired with Federal resources is a
contribution in the amount of 100% of the val ue.

(ii) Donated property acquired with Federal assistance nmay provide a
partial contribution as follows. The property nust be acquired wth
Federal assistance specifically for a HOVE project (or for affordable
housing that will be counted as match pursuant to Sec. 92.219(b)(2)).
The property nust be acquired with the Federal assistance at
denonstrably bel ow the apPralsed val ue and nust be acknow edged by the
seller as a donation to affordable housing at the tine of the
acquisition with the Federal assistance. The ampbunt of the contribution
is the difference between the acquisition Price and the apprai sed val ue
at the time of acquisition with the Federal assistance. If the Eroperty
is acquired with the Federal assistance by soneone other than the HOME
project (or affordable housing) owner, to continue to qualify as a
contribution, the property nust be given to the HOVE project (or

af f or dabl e housing) owner at a price that does not exceed the anopunt of
the Federal assistance used to acquire the Property.

(iii) Property nust be appraised in conformance with established and
general |y recogni zed apprai sal practice and procedures in common use by
prof essi onal appraisers. Opinions of value nust be based on the best
avai | abl e data properly analyzed and interpreted. The appraisal of |and
and structures mnust be perforned by an independent, certified appraiser.

(4) The cost, not paid with Federal resources, of on-site and off-
site infrastructure that the participating jurisdiction documents are
directly required for HOVE-assisted projects. The infrastructure nust
have been completed no earlier than 12 nonths before HOVE funds are
committed to the Project.

(5) Proceeds fromnultifamly and single fanm |y affordabl e housing
proj ect bond financing validly issued by a State or |ocal government, or
an agency or instrumentality of a State or |ocal governnent or a
political subdivision of a State and rePayabIe with revenues fromthe
af f ordabl e housing project financed as t1oll ows:

(i) Fifty percent of the |oan anount nade from bond proceeds to a
mul tifam |y affordabl e housing project owner may qualify as match.
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(ii) Twenty-five Percent of the loan anpbunt from bond proceeds made
to ahsingle-fanily af f ordabl e housing project owner may qualify as
mat ch.

(iii) Loans nmade from bond proceeds may not constitute nore than 25
percent of a participating jurisdiction's total annual natch
contri bution.

(6) The reasonabl e value of donated site-preparation and
construction materials, not acquired with Federal resources. The val ue
of site-preparation and construction materials is to be deternmined in
accordance with the participating jurisdiction' s cost estinmate
procedures.

(7) The reasonable rental value of the donated use of site
preparation or construction equipnent.

(8) The value of donated or voluntary |abor or professional services
(see Sec. 92.354(b)) in connection with the provision of affordable
housing. A single rate established by HUD shall be apPllcabIe for
determning the value of unskilled |abor. The value of skilled |abor or
prof essional services shall be determined by the rate that the
I ndividual or entity performing the |abor or service normally charges.

(9) The value of sweat equity (see Sec. 92.354(c)) provided to a
honeowner shi p project, under an established conponent of a participating
jurisdiction's program up until the time of project conpletion (i.e.
submi ssion of a project conpletion form. Such |abor shall be val ued at
the rate established for unskilled |abor at paragraph (a)(8) of this
secti on,

(10) The direct cost of supportive services provided to famlies
residing in HOVE-assisted units during the period of affordability or
recei ving HOVE tenant-based rental assistance during the term of the
tenant - based rental assistance contract. The supportive services nust be
necessary to facilitate independent living or be required as part of a
sel f-sufficiency Frogranl Exanpl es of supportive services include: case
managenent, nental health services, assistance with the tasks of daily
living, substance abuse treatnent and counseling, day care, and job
training and counseling

(11) The direct cost of honebuyer counseling services provided to
famlies that acquire properties with HOME funds under the provisions of
Sec. 92.254(a), including ongoing counseling services provided during
the period of affordability. These services na¥ be provided as part of a
honebuyer counseling programthat is not specific to the HOVE Program
but only the cost of services to famlies that conplete purchases with
HOVE assi stance nmay be counted as natch.

(b) Ineligible forns. The followﬁn% are exanples that do not neet
the requirements of paragraph (a) of this section and do not count
toward nmeeting a participating jurisdiction's nmatching contribution
requi renent:

(1) Contributions nade with or derived from Federal resources or
funds, regardl ess of when the Federal resources or funds were received
or expended. CDBG funds (defined in 24 CFR 570.3) are Federal funds for
this purpose;

(2) The interest rate subsidy attributable to the Federal tax-
exenption on financing or the value attributable to Federal tax credits;
3) Oaner equity or investment in a project; and
~(4) Cash or other forms of contributions from applicants for or
reci pients of HOMVE assistance or contracts, or investors who own, are
working on, or are proposing to apply for assistance for a HOVE-assisted
project. The prohibition in this paragraph (b)(4) does not apply to
contractors (who do not own any HOVE project) contributing professiona
services in accordance w th paragraph (a§(8) of this section or to
pﬁrsons contributing sweat equity in accordance with paragraph (a)(9) of
this section.

[61 FR 48750, Sept. 16, 1996, as anended at 62 FR 28929, My 28, 1997,
62 FR 44840, Aug. 22, 1997]
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Sec. 92.221 Match credit.

(a) Wien credit is given. Contributions are credited on a fisca
year basis at the tine the contribution is nmade, as foll ows:

1) A cash contribution is credited when the funds are expended.

2) The grant equivalent of a below-narket interest rate |oan is
credited at the time of the |oan closing.

[ [ Page 605]]

(3) The value of state or |local taxes, fees, or other charges that
are normally and customarily inmposed but are waived, foregone, or
deferred is credited at the time the state or |ocal government or other
public or private entity officially waives, forgoes, or defers the
taxes, fees, or other charges and notifies the project owner

(4) The value of donated |land or other real £roperty is credited at
the time ownership of the property is transferred to the HOVE project
(or affordabl e housing) owner.

(5) The cost of investnent in infrastructure directly required for
HOME- assi sted projects is credited at the time funds are expended for
the infrastructure or at the tinme the HOVME funds are committed to the
project if the infrastructure was conpleted before the comitnent of
HOME f unds.

(6) The value of donated material is credited as match at the tine
it is used for affordable housing.

(7) The value of the donate use of site preparation or construction
equi pnent is credited as match at the time the equipnent is used for
af f or dabl e housi ng.

(8) The value of donated or voluntary |abor or professional services
is credited at the time the work is perforned.

(9) A loan nade from bond proceeds under Sec. 92.220(a)(5) is
credited at the tine of the | oan closing.

(10) The direct cost of social services provided to residents of
HOME- assisted units is credited at the time that the social services are
provided during the period of affordability.

(11) The direct cost of honmebuyer counseling services provided to
famlies that purchase HOMVE-assisted units is credited at the tine that
t he horebuyer ﬁurchases the unit or for post-purchase counseling
services, at the time the counseling services are provided.

(b) Excess match. Contributions made in a fiscal year that exceed
t he ﬁarticipating jurisdiction's match liability for the fiscal year in
which they were nade may be carried over and applied to future fisca
years' match liability. Loans made from bond proceeds in excess of 25
percent of a participating jurisdiction's total annual natch
contribution may be carried over to subsequent fiscal years as excess
mat ch, subject to the annual 25 percent limtation.

c) Credit for match contributions shall be assigned as foll ows:

1) For HOME-assisted projects involving nore than one participating
jurisdiction, the participating jurisdiction that nakes the match
contribution nmay decide to retain the match credit or pernit the other
participating jurisdiction to claimthe credit.

(2) For HOVE match contributions to affordable housing that is not
HOME- assi sted (match pursuant to Sec. 92.219(b)) involving nore than
one participating jurisdiction, the participating jurisdiction that
makes the match contribution receives the match credit.

(3) A State that provides non-Federal funds to a local participating
jurisdiction to be used for a contribution to affordable housing,
whet her or not HOMVE-assisted, may take the match credit for itself or
naydpern1t the local participating jurisdiction to receive the match
credit.
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Sec. 92.222 Reduction of matching contribution requirenent.

(a) Reduction for fiscal distress. HUD will determ ne match
reductions annually.

(1) Distress criteria for local governnent participating
jurisdictions. If a local governnment participating jurisdiction
satisfies both of the distress factors in paragraphs (a)(l)(i% and (ii)
of this section, it is in severe fiscal distress and its matc
requirement will be reduced by 100% for the period specified in
paragraph (a)(3) of this section. If a |ocal governnent participating
jurisdiction satisfies either distress factor in paragraphs (a)(1)(i) or
(ii? of this section, it is in fiscal distress and its match requirenent
will be reduced by 50 percent, for the period specified in paragraph
(a)(4) of this section.

(1) Poverty rate. The average poverty rate in the participating
jurisdiction was equal to or greater than 125 percent of the average
nati onal poverty rate during the cal endar year for which the nost recent
data are available, as determined according to informati on of the Bureau
of the Census.
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(ii) Per capita income. The average per capita incone in the
particiPating jurisdiction was |less than 75 percent of the average
nati onal per capita inconme, during the cal endar year for which the npst
recent data are avail able, as deternined according to information from
the Bureau of the Census.

(2) Distress criteria for participating jurisdictions that are
States. If a State satisfies at least 2 of the 3 distress factors in
Paragraphs (a)(2)(i) through (iii) of this section, it is in severe

iscal distress and its match requirenment will be reduced by 100% for
the period specified in paragraph $a)(3) of this section. If a State
satisfies any 1 of the 3 distress factors in Paragraphs (a)(2) (i)
through (iii) of this section, it is in fiscal distress and its natch
requirenent wWill be reduced by 50 percent, for the period specified in
paragraph (a)(4) of this section

i) Poverty rate. The average poverty rate in the State was equal to

or greater than 125 percent of the average national poverty rate during
the cal endar year for which the nost recent data are available, as
determ ned according to information fromthe Bureau of the Census.

(ii) Per capita inconme. The average per capita incone in the State
was | ess than 75 percent of the average national per capita inconeg,
during the cal endar year for which the npst recent data are avail abl e,
as determ ned according to information fromthe Bureau of the Census.

(iii) Personal incone growh. The average personal income growth
rate in the State over the npbst recent four quarters for which the data
are available was less than 75 percent of the average national personal
income growth rate during that period, as determ ned according to
information from the Bureau of Econom ¢ Analysis.

(3) Period of match reduction for severe fiscal distress. A 100%
match reduction is effective for the fiscal year in which the severe
fiscal distress determnation is made and for the following fiscal year.

(4) Period of match reduction for fiscal distress. A 50% natch
reduction is effective for the fiscal year in which the fiscal distress
determ nation is made and for the following fiscal year, except that if
a severe fiscal distress determnation is published in that follow ng
fiscal year, the participating jurisdiction starts a new two-year natch
reduction period in accordance with the provisions of paragraph (a)(3)
of this section.

(b) Reduction of match for participating jurisdictions in disaster
areas. |If a participating jurisdiction is located in an area in which a
decl aration of major disaster pursuant to the Robert T. Stafford
Di saster Relief and Energency Assistance Act is nmade, it may request a
reduction of its matching requirenent. For a |local participating
jurisdiction, the HUD Field office may reduce the matching requirenent
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specified in Sec. 92.218 by up to 100 percent for the fiscal year in

ich the declaration of major disaster is made and the followi ng fiscal
year. For a State participating jurisdiction, the HUD Field office may
reduce the matching requirement specified in Sec. 92.218, by up to 100
percent for the fiscal year in which the declaration of major disaster
I's made and the followi\r;\g fiscal year with resPect to any HOME funds
expended in an area to ich the declaration of a najor disaster
applies. At its discretion and upon request of the participating
jurisdiction, the HUD Field Ofice my extend the reduction for an
addi ti onal year.
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Sec. 92.250 Maximum per-unit subsidy amount and subsidy |ayering.

(a) Maximum per-unit subsidy anpunt. The amount of HOVE funds that a

ﬁarti0|pating jurisdiction may invest on a per-unit basis in affordable
ousing may not exceed the per-unit dollar limts established under
section 221éd)(3)§ii) of the National Housing Act (12 U.S.C
17151(d)(3)(i1)) for elevator-type projects that apply to the area in
whi ch the housing is located. These |limts are available fromthe
Multifam|ly Division in the HUD Field Ofice. If the participating
jurisdiction's per-unit subsidy amount has already been increased to
210% as permitted under section 221(d)(3)(ii) of the National Housing
Act, upon request of the Field Ofice, HUD will allow the per-unit
subsidy amount to be increased on
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?_progran}mﬁde basis to an anount, up to 240% of the original per unit
imts.

(b) Subsidy layering. Before committing funds to a project, the
participating jurisdiction nust evaluate the project in accordance with
guidelines that it has adopted for this purpose and will not invest any
nmore HOVE funds, in conbination with other governnmental assistance, than
is necessary to provide affordabl e housing.

[61 FR 48750, Sept. 16, 1997, as anended at 62 FR 28929, My 28, 1997]

Effective Date Note: At 69 FR 16766, Mar. 30, 2004, Sec. 92.250 was
amended by revising the first sentence of Sec. 92.250(a), effective
ﬁp{i 29, 2004. For the convenience of the user, the revised text

ol | ows:

Sec. 92.250 Maximum per-unit subsidy anpbunt and subsidy |ayering

(a) Maxi mum per-unit subsidy anpbunt. The total amount of HOVE funds
and ADDI funds that a participating jurisdiction may invest on a per-
unit basis in affordable housing may not exceed the per-unit dollar
limtations established under section 221(d)(3)(ii) of the National
Housing Act (12 U S.C 17151&&)(3)(ii)) for elevator-type projects that
apply to the area in which the housing is located. ***

* k k k* %
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Sec. 92.251 Property standards.

(a) (1) Housing that is constructed or rehabilitated with HOVE funds
nust meet all applicable |ocal codes, rehabilitation standards,
ordi nances, and zoning ordinances at the tinme of project conpletion,
except as provided in paragraph (b) of this section. The participating
jurisdiction must have witten standards for rehabilitation that ensure
that HOVE- assi sted housing is decent, safe, and sanitary. In the absence
of a local code for new construction or rehabilitation, HOVE-assisted
new construction or rehabilitation must neet, as applicable, one of
three nodel codes: Uniform Buil ding Code (1CBO, National Building Code
(BOCA), Standard (Southern) Building Code (SBCCl); or the Council of
American Building Oficials (CABO one or two famly code; or the
M ni mum Property Standards (MPS) in 24 CFR 200.925 or 200.926. To avoid
duplicative inspections when FHA financing is involved in a HOME-
assisted property, a participating jurisdiction may rely on a M nimum
Praferty Standards (MPS) inspection performed by a qualified person.
Newl y constructed housing nmust neet the current edition of the Mde
Energy Code published by the Council of Anerican Building Oficials.

2) Al other HOVE-assisted housing (e.g., acquisition) must neet
all applicable State and |ocal housing quality standards and code
requirenents and if there are no such standards or code requirenents
the housing nmust neet the housing quality standards in 24 CFR 982.401

(3) The housing nmust neet the accessibility requirenents at 24 CFR
part 8, which inplements Section 504 of the Rehabilitation Act of 1973
(29 U.S.C. 794) and covered multifam ly dwellings, as defined at 24 CFR
100. 201, must al so neet the design and construction requirenents at 24
CFR 100. 205, which inplenment the Fair Housing Act (42 U S. C. 3601-3619).

(4) Construction of all manufactured housing nmust neet the
Manuf act ured Home Construction and Safety Standards established in 24
CFR part 3280. These standards pre-enpt State and |ocal codes covering
the sane aspects of performance for such housing. Participating )
jurisdictions providing HOVE assistance to install manufactured housing
units mnust conﬁl with applicable State and local |aws or codes. In the
absence of suc aws or codes, the participating jurisdiction nust
comply with the manufacturer's witten instructions for installation of
manuf act ured housing units. Manufactured housing that is rehabilitated
usin%_F[WE funds nust neet the requirements set out in paragraph (a)(1)
of this section. _ ) _

(b) The follomnn?_reqU|renents apply to housing for honeownership
that is to be rehabilitated after transtfer of the ownership interest:

(1) Before the transfer of the homeownership interest, the
particlpating jurisdiction mnust:

(i) Inspect the housing for any defects that pose a danger to
health; and )

(ii) Notify the prospective purchaser of the work needed to cure the
defects and the tinme by which defects must be cured and applicable
property standards net.

[[ Page 608]]

(2) The housing nust be free fromall noted health and safety
defects before occupancy and not later than 6 nonths after the transfer.

(3) The housing nust neet the property standards in paragraph (a)(1)
of this section not later than 2 years after transfer of the ownership
Interest.

(c) An owner of rental housing assisted with HOVE funds nust
mai ntain the housing in conpliance with all applicable State and |oca
housi ng quality standards and code requirenents and if there are no such
standards or code requirenents, the housing nmust neet the housing
quality standards in 24 CFR 982.401.

(d) Al housing occupied by tenants receiving HOVE tenant-based
gggtiblassistance must neet the housing quality standards in 24 CFR
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[61 FR 48750, Sept. 16, 1996, as anended at 62 FR 28929, May 28, 1997]
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Sec. 92.252 (Qualification as affordable housing: Rental housing.

The HOME-assisted units in a rental housing project nmust be occupied
only b% househol ds that are eligible as |owincone fanilies and nust
meet the following requirements to qualify as affordable housing. The
affordability requirements also apply to the HOME-assisted non-owner -
occupied units in single-famly housing purchased with HOVE funds in
accordance with Sec. 92.254.

(a) Rent limtation. HUD provides the follow ng maxi num HOVE rent
limts. The nmaxi num HOMVE rents are the |esser of:

(1) The fair market rent for existin% housi ng for comparable units
in the area as established by HUD under 24 CFR 888.111; or

(2? A rent that does not exceed 30 percent of the adjusted income of
a fam |y whose annual incone equals 65 percent of the nedian inconme for
the area, as determned by HUD, with adjustnents for nunber of bedroons
in the unit. The HOVE rent limts provided by HUD will include average
occupancy per unit and adjusted incone assunptions.

(b) Additional Rent limtations. In rental projects with five or
nmore HOME- assisted rental units, twenty SZO) percent of the HOVE-
assisted units nmust be occupied by very |ow-inconme fanilies and neet one
of followi ng rent requirenents:

(1) The rent does not exceed 30 percent of the annual incone of a
fam |y whose income equals 50 percent of the nedian income for the area
as determned by HUD, with adjustnents for snaller and larger famlies.
HUD provides the HOVE rent limts which include average occupancy per
unit and adjusted inconme assunptions. However, if the rent determ ned
under this paragraph is higher than the applicable rent under paragraph
(a) of this section, then the maximum rent for units under this
paragraph is that cal cul ated under paragraph ga) of this section.

2) The rent does not exceed 30 percent of the fanmly's adjusted
income. If the unit receives Federal or State project-based renta
subsidy and the very low-inconme fam|ly pays as a contribution toward
rent not nore than 30 percent of the fanmly's adjusted incone, then the
maxi mum rent (i.e., tenant contribution plus project-based renta
subsidy) is the rent allowable under the Federal or State project-based
rental subsidy program o o )

(c) Initial rent schedule and ut|I|tK al | owances. The participating
jurisdiction nust establish maxinum nonthly allowances for utilities and
services (excluding tel ephone). The participating jurisdiction nust
review and apProye rents proposed by the owner for units subject to the
maxi num rent linmitations in paragraphs (a) or (b) of this section. For
all units subject to the maxinumrent limtations in paragraphs (a) or
(b) of this section for which the tenant is paying utilities and
services, the participating jurisdiction nust ensure that the rents do
not exceed the maxi num rent ninus the nonthly allowances for utilities
and services.

(d) Nondiscrimnation agai nst rental assistance subsidy holders. The
owner cannot refuse to | ease HOVE-assisted units to a certificate or
voucher hol der under 24 CFR part 982--Section 8 Tenant-Based Assistance
Unified Rule for Tenant-Based Assistance under the Section 8 Renta
Certificate Program and the Section 8 Rental Voucher Program or to the
hol der of a conparabl e docunment evidencing participation in a
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HOME tenant-based rental assistance program because of the status of the
prospective tenant as a holder of such certificate, voucher, or
compar abl e HOVE t enant - based assi stance docunent.

(e) Periods of Affordability. The HOMVE-assisted units nust neet the
affordability requirements for not less than the applicable period
5ﬁe0|f|ed in the followi ng table, beginning after project conpletion.
The affordability requirenents apply without regard to the term of any
| oan or nortgage or the transfer of ownership. They nust be inposed by
deed restrictions, covenants runnin? with the |and, or other nechanisns
approved by HUD, except that the affordability restrictions nmay
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term nate upon foreclosure or transfer in lieu of foreclosure. The
participating jurisdiction may use purchase options, rights of first
refusal or other preenptive rights to purchase the h0u5|n? bef ore
foreclosure or deed in lieu of foreclosure to preserve affordability.
The affordability restrictions shall be revived according to the
original terns if, during the original affordability period, the owner
of record before the foreclosure, or deed in lieu of foreclosure, or any
entity that includes the forner owner or those with whom the forner
owner has or had family or business ties, obtains an ownership interest
in the project or property.

M ni num
peri od of
Rental housing activity affordability
in years
Rehabilitation or acquisition of existing housing per 5
unit amount of HOVE funds: Under $15,000................
$15,000 t0o $40,000. . ... .0ttt 10
Over $40,000 or rehabilitation involving refinancing..... 15
Nﬁw construction or acquisition of newy constructed 20
OUST MO o et et e e e e e

(f) Subsequent rents during the affordability period. (1) The
maxi mum HOMVE rent |limts are recalculated on a periodic basis after HUD
determines fair market rents and nedian i ncomes. HUD then provides the
new maxi mum HOVE rent |imts to participating jurisdictions. Regardless
of changes in fair market rents and in nedian inconme over tine, the HOME
rents for a project are not required to be |ower than the HOVE rent
limts for the project in effect at the time of project conmitment.

(2) The participating jurisdiction nmust provide project owners with
i nformati on on updated HOVE rent limts so that rents nmay be adjusted
(not to exceed the maxinum HOVE rent limits in paragraph (f)(1) of this
section) in accordance with the witten agreement between the .
participating jurisdiction and the owner. Omers nust annually provide
the participating jurisdiction with information on rents and occupancy
of HOME-assisted units to denmonstrate conpliance with this section.

(3) Any increase in rents for HOME-assisted units is subject to the
provi sions of outstanding |eases, and in any event, the owner nust
provide tenants of those units not less than 30 days prior witten
noti ce before inplenmenting any increase in rents.

(g9) Adjustrment of HOVE rent limts for a particular project. élé
Changes in fair market rents and in nmedian i ncone over tinme shoul e
sufficient to maintain the financial viability of a project within the
HOVE rent linmits in this section

(2) HUD may adjust the HOMVE rent linmits for a project, only if HUD
finds that an adjustnment is necessary to support the continued financial
viability of the project and only by an amount that HUD deternines is
necessary to mamintain continued financial viability of the project. HUD
expects that this authority will be used sparingly.

o (h? Tenant incone. The income of each tenant nust be determnined
initially in accordance with Sec. 92.203(a)(1)(i). In addition, each
year during the period of affordability the project owner nust re-
exam ne each tenant's annual incone in accordance with one of the
options in Sec. 92.203 selected by the particiBating jurisdiction. An
owner of a multifamly project with an affordability period of 10 years
or nore who re-examines tenant's annual inconme through a statenent and
certification in accordance with Sec. 92.203%a)(1)(ii), nmust exam ne
the income of each tenant, in accordance with Sec. 92.203(a)(1)(i),
every sixth year of the affordability period. Oherw se, an owner who
accepts
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the tenant's statenent and certification in accordance with Sec.
92.203(a)(1)(ii) is not required to exanine the incone of tenants in
multifamly or single-famly projects unless there is evidence that the
tenant's witten statenent failed to conpletely and accurately state
i nformati on about the famly's size or incone.

§i) Over -inconme tenants. (1) HOMVE-assisted units continue to qualify
as affordabl e housing despite a tenporary nonconpliance caused by
increases in the incones of existing tenants if actions satisfactory to
HUD are being taken to ensure that all vacancies are filled in
accordance with this section until the nonconpliance is corrected

(2% Tenants who no |longer qualify as low1ncone fanilies nmust pay as
rent the |esser of the anpbunt payable by the tenant under State or | ocal
law or 30 percent of the fam|ly's adjusted incone, except that tenants
of HOME- assisted units that have been allocated | owincone housing tax
credits by a housing credit agency pursuant to section 42 of the

http://edocket.access.gpo.gov/cfr_2004/apratr/24cfr92.252.htm[ 7/19/2011 3:27:04 PM]



Section

I nternal Revenue Code of 1986 (26 U.S.C. 42) nust pay rent governed by
section 42. In addition, in projects in which the Hone units are
designated as floating pursuant to paragraph (j) of this section,
tenants who no longer qualify as |ow-inconme are not required to pay as
rent an anount that exceeds the market rent for conparabl e, unassisted
units in the nei ghborhood.

(j) Fixed and floating HOME units. In a project containing HOVE-
assisted and other units, the participating jurisdiction may designate
fixed or floating HOVE units. This designation nust be nmade at the tine
of project commitment. Fixed units remain the sanme throughout the period
of affordability. Floating units are changed to maintain conformty wth
the requirements of this section during the period of affordability so
that the total nunber of housing units neeting the requirenents of this
section remains the sane, and each substituted unit is conparable in
terns of size, features, and nunber of bedroons to the originally
desi gnat ed HOVE- assi sted unit.

61 FR 48750, Sept. 16, 1996, as anmended at 62 FR 28929, May 28, 1997;
2 FR 44840, Aug. 22, 1997]
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Subpart F_Project Requirenents
Sec. 92.253 Tenant and participant protections.

(a) Lease. The | ease between a tenant and an owner of rental housing
assisted with HOVE funds nust be for not |ess than one year, unless hy
mut ual agreenent between the tenant and the owner

(b) Prohibited |ease terms. The |ease may not contain any of the
foll ow ng provisions:

(1) Agreenent to be sued. Agreenent by the tenant to be sued, to
admt guilt, or to a judgnment in favor of the owner in a |awsuit brought
in connection with the |ease

(2) Treatnment of property. Agreenment by the tenant that the owner
may take, hold, or sell personal property of household members wi thout
notice to the tenant and a court decision on the rights of the parties.
Thi s prohibition, however, does not apply to an agreenent by the tenant
concerning disposition of personal property remaining in the housing
unit after the tenant has noved out of the unit. The owner may di spose
of this personal property in accordance with State |aw

(3) Excusing owner from responsibility. Agreement by the tenant not
to hold the owner or the owner's agents legally responsible for any
action or failure to act, whether intentional or negligent;

(4) Waiver of notice. Agreenent of the tenant that the owner may
institute a lawsuit w thout notice to the tenant;

(5) Waiver of |egal proceedings. Agreenent by the tenant that the
owner may evict the tenant or household nmenbers without instituting a
civil court proceeding in which the tenant has the opportunity to
present a defense, or before a court decision on the rights of the
parti es;

(6) Waiver of a jury trial. Agreenent by the tenant to waive any
right to a trial by jury;

(7) Waiver of right to appeal court decision. Agreenment by the
tenant to waive the tenant's right to appeal, or to otherw se chall enge
in court, a court decision in connection with the |ease; and

(8) Tenant chargeable with cost of |egal actions regardl ess of
out cone. Agreenment by the tenant to pay attorney's fees or other |ega
costs even if the tenant wins in a court proceeding by the owner against
the tenant. The tenant,
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however, may be obligated to pay costs if the tenant |oses.

(c) Termination of tenancy. An owner may not terminate the tenancy
or refuse to renew the |lease of a tenant of rental housing assisted with
HOME funds except for serious or repeated violation of the terns and
conditions of the |ease; for violation of applicable Federal, State, or
| ocal law, for conpletion of the tenancy period for transitiona
housi ng; or for other good cause. To termnate or refuse to renew
tenancy, the owner nust serve witten notice upon the tenant specifying
the grounds for the action at |east 30 days before the ternination of
t enancy.

(d) Tenant selection. An owner of rental housing assisted wth HOMVE
funds nust adopt witten tenant selection policies and criteria that:

(1) Are consistent with the purpose of providing housing for very
| ow-1ncome and | ow-incorme fanilies;

(2) Are reasonably related to programeligibility and the
applicants' ability to performthe obligations of the |ease

(3) Provide for the selection of tenants froma witten waiting |ist
in the chronological order of their application, insofar as is
practicable; an

(4) Gve pronpt witten notification to any rejected applicant of
the grounds for any rejection

[61 FR 48750, Sept. 16, 1996, as anended at 67 FR 61756, Cct. 1, 2002]
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Sec. 92.254 Qualification as affordable housing: Honeownership.

(a) Acquisition with or without rehabilitation. Housing that is for
acquisition by a famly rmust nmeet the affordability requirenents of this
paragraph (a).

gl) The housing must be single-famly housing (1- to 4-famly

ence, condom niumunit, cooperative unit, comnbination manufactured
hone and |lot, or nmanufactured hone |ot) .

2) The housing nust be nodest housia? as follows:

i) In the case of acquisition of newmy constructed housing or
standard housing, the housing has a purchase price for the type of
single fanm |y housing that does not exceed 95 percent of the nedian
purchase price for the area, as described in paragraph (a)(2)(iii) of
this section.

(ii) In the case of acquisition with rehabilitation, the housing has
an estimated value after rehabilitation that does not exceed 95 ﬁercent
of the medi an purchase price for the area, described in paragrap
(a)(2)(iii) of this section

(11i) 1If a participating jurisdiction intends to use HOVE funds for
honebuyer assistance or for rehabilitati on of owner-occupied single-
fam |y properties, the participating jurisdiction my use the Single
Fami |y Mortgage Limits under Section 203(b) of the National Housing Act
(12 U.S.C 1709(b)) (which may be obtained fromthe HUD Field Ofice) or
it may determ ne 95 percent of the nedian area purchase price for single
famly housing in the jurisdiction, as follows. The participating
jurisdiction nust set forth the price for different types of single
famly housing (1- to 4-unit famly residence, condom nium unit,
cooperative unit, conbination of manufactured housing and | ot or
manuf actured housing lot) for the jurisdiction. The 95 percent of nedian
area purchase price nmust be established in accordance wth a narket
anal ysis which ensured that a sufficient number of recent housing sales
are 1ncluded in the survey. Sales must cover the requisite nunber of
nmont hs based on volume: For 500 or nobre sales per nonth, a one-nonth
reporting period; for 250 through 499 sales per nonth, a two-nonth
reporting period; for |less than 250 sales per nmonth, at |east a three-
nmont h reportinﬂ peri od. The data must be listed in ascending order of
sales price. The address of the listed properties nust include the
location within the participating jurisdiction. Lot, square and
subdi vi sion data may be substituted for the street address. The housing
sales data nmust reflect all, or nearly all, of the one-fanmily house
sales in the entire participating jurisdiction. To determ ne the nedi an,
take the niddle sale on the list if an odd nunber of sales and if an
even nunber, take the higher of the mddle nunbers and consider it the
medi an. After identifying the nmedian sales price, the ampunt should be
multiplied by .95 to determ ne the 95 percent of the nmedi an area
purchase price. This information nmust be submitted to the HUD Field
Ofice for review
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resi

(3) The housing nust be acquired by a honebuyer whose famly
qualifies as a low-incone fanmly and the housing nust be the principa
resi dence of the fanmly throughout the period described in paragraph
(a)(4) of this section.

(4) Periods of affordabilit¥. The HOME- assi sted housi ng nmust neet
the affordability requirenments for not less than the applicable period
5ﬁe0|f|ed in the following table, beginning after project conpletion.

The per unit anmount of HOVE funds and the affordability period that they
trigger are described nmore fully in paragraphs (a)(5)(i) (resale) and
(ii) (recapture) of this section

M ni mum
) ) ) period of
Homeowner shi p assi stance HOVE anount per-unit affordability

http://edocket.access.gpo.gov/cfr_2004/apratr/24cfr92.254.htm[ 7/19/2011 3:27:51 PM]



Section

in years
Under $15,000. ... . ... 5
$15,000 to $40,000. .. ...ttt e 10
Over $40,000. . ... .. 15

(5) Resale and recapture. To ensure affordability, the participating
jurisdiction must inpose either resale or recapture requirenents, at its
option. The participating jurisdiction nust establish the resale or
recapture requirenments that conply with the standards of this section
and set forth the requirements in its consolidated plan. HUD mnust
determ ne that they are appropriate.

(i) Resale. Resale requirenments must ensure, if the housing does not
continue to be the principal residence of the family for the duration of
the period of affordability, that the housing is nmade available for
subsequent purchase only to a buyer whose famly qualifies as a | ow-
income fam |y and will use the property as its principal residence. The
resal e requirement nust also ensure that the price at resale provides
the original HOVE-assisted owner a fair return on investrment (including
the hormeowner's investnment and any capital inprovenent) and ensure that
the housing will remain affordable to a reasonable range of |ow-incone
honebuyers. The period of affordability is based on the total anount of
HOVE funds invested in the housing.

(A) Except as provided in paragraph (a)(5)(i)(B) of this section,
deed restrictions, covenants running with the land, or other simlar
nmechani sns nmust be used as the mechanismto inpose the resale
requirenents. The affordability restrictions nmay terni nate upon
occurrence of any of the followi ng term nation events: foreclosure,
transfer in lieu of foreclosure or assignment of an FHA insured nortgage
to HUD. The participating jurisdiction my use purchase options, rights
of first refusal or other preenptive rights to purchase the housing
before foreclosure to preserve affordability. The affordability
restrictions shall be revived according to the original termnms if, during
the original affordability period, the owner of record before the
term nati on event, obtains an ownership interest in the housing

(B) Certain housing nay be presuned to neet the resale restrictions
(i.e., the housing will be available and affordable to a reasonable
range of |ow-incone hormebuyers; a |ow-income honmebuyer will occupy the
housing as the famly's principal residence; and the original owner wll
be afforded a fair return on investnent) during the period of
affordability without the inposition of enforcenent nechanisnms by the
participating jurisdiction. The presunption nust be based upon a narket
anal ysis of the neighborhood in which the housing is |ocated. The market
anal ysi s nust include an evaluation of the location and characteristics
of the housing and residents in the neighborhood (e.g., sale prices, age
and anenities of the housing stock, inconmes of residents, percentage o
owner - occupants) in relation to housing and inconmes in the housing
mar ket area. An analysis of the current and projected inconmes of
nei ghbor hood residents for an average period of affordability for
honebuyers in the nei ghborhood nust support the conclusion that a
reasonabl e range of low-inconme famlies will continue to qualify for
nortgage financing. For exanple, an analysis shows that the housing is
nmodestly priced within the housing market area and that famlies with
i ncomes of 65% to 80% of area nedian can afford nonthly payments under
aver age FHA
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terms wi thout other governnent assistance and housing will remain
affordable at |east during the next five to seven years conpared to
ot her housing in the market area; the size and anenities of the housing
are nodest and substantial rehabilitation will not significantly
i ncrease the market val ue; the nei%hborhood has housing that is not
currently owned by the occupants, but the participating jurisdiction is
encour agl ng honeownership in the nei ghborhood by providing homeownership
assi stance and by meking inprovements to the streets, sidewalks, and
other public facilities and services. If a participating jurisdiction in
preparing a nei ghborhood revitalization strategy under Sec.
91.215(e)(2) of its consolidated plan or Enmpowernent Zone or Enterprise
Communi ty application under 24 CFR part 597 has incorporated the type of
mar ket data descri bed above, that submi ssion may serve as the required
anal ysis under this section. If the participating jurisdiction continues
to provi de homeownershi p assistance for housing in the neighborhood, it
nust periodically update the market analysis to verify the origina
presunption of continued affordability.

(i1) Recapture. Recapture provisions nust ensure that the
participating jurisdiction recoups all or a portion of the HOVE
assi stance to the honebuyers, if the housing does not continue to be the
princi pal residence of the famly for the duration of the period of
affordability. The participating jurisdiction may structure its
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recapture provisions based on its program design and narket conditions.
The period of affordability is based upon the total ampunt of HOME funds
subject to recapture described in paragraph (a)(5)(ii)(A)(5) of this
section.

(A) The following options for recapture requirenents are acceptable
to HUD. The participating jurisdiction may adopt, nodify or develop its
own recapture requirenments for HUD approval

(1) Recapture entire anount. The participating jurisdiction may
recapture the entire anpunt of the HOME investnent from the honeowner.

(2) Reduction during affordability period. The participating
jurisdiction may reduce the HOVE investnent anmpount to be recaptured on a

rorata basis for the tine the homeowner has owned and occupied the
ousi ng neasured agai nst the required affordability period.

(3) Shared net proceeds. If the net proceeds are not sufficient to
recapture the full HOVE investnent (or a reduced amount as provided for
i n paragraph (a)(5)(ii)$A)L2) of this section) plus enable the homeowner
to recover the ampunt of the honeowner's downpaynent and any capita
i mprovenent investnent nade by the owner since purchase, the
participating jurisdiction may share the net proceeds. The net proceeds
are the sales price mnus |oan repaynment (other than HOVE funds) and
closing costs. The net proceeds nay be divided proportionally as set
forth in the foll owi ng mathematical formulas
[GRAPHIC] [TIFF OM TTED] TC120C91. 007

(4) Omner investnent returned first. The participating jurisdiction
may permt the honebuyer to recover the homebuyer's entire Investnent
(downpaynent and capital inprovenents nade by the owner since purchase)
before recapturin% the HOMVE i nvestment.

(5) Amount subject to recapture. The HOMVE investnent that is subject
to recapture is based on the anmount of HOVE assistance that enabled the
honebuyer to buy the dwelling unit. This includes any HOVE assi stance
that reduced the purchase price fromfair market value to an affordable
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price, but excludes the anmount between the cost of producing the unit
and the market value of the property (i.e., the devel opment subsidy).
The recaptured funds nust be used to carry out HOVE-eligible activities
in accordance with the requirenents of this part. If the HOVE assi stance
is only used for the devel opment subsidy and therefore not subject to
recapture, the resale option nust be used

(6) Special considerations for single-famly properties with nore
than one unit. If the HOWE funds are only used to assist a | owincome
hormebuyer to acquire one unit in single-famly housing containing nore
than one unit and the assisted unit will be the principal residence of
the honebuyer, the affordability requirenents of this section apply only
to the assisted unit. If HOVE funds are also used to assist the |ow
i ncome honebuyer to acquire one or nore of the rental units in the
sinPIe-fanin housing, the affordability requirements of Sec. 92.252
apply to assisted rental units, except that the participating
jurisdiction may inpose resale or recapture restrictions on all assisted
units (owner-occupied and rental units) in the single famly housing. If
resale restrictions are used, the affordability requirenents on all
assisted units continue for the period of affordability. |If recapture
restrictions are used, the affordability requirenents on the assisted
rental units may be terminated, at the discretion of the participating
jurisdiction, upon recapture of the HOVE investnent. (If HOVE funds are
used to assist only the rental units in such a property then the
requirements of Sec. 92.252 would apply and the owner -occupied unit
woul d not be subject to the incone targeting or affordability provisions
of Sec. 92.254.)

(7) Lease-purchase. HOVE funds may be used to assist honebuyers
t hrough | ease-purchase programs for existing housin% and for housing to
be constructed. The housing nust be purchased by a honebuyer within 36
nmont hs of signing the |ease' purchase agreenment. The honmebuyer nust
qualify as a low-incone famly at the tinme the | ease-purchase agreenent
is signed. If HOVWE funds are used to acquire housing that will be resold
to a honebuyer through a | ease-purchase program the HOVE affordability
requi rements for rental housing in Sec. 92.252 shall apply if the
housing is not transferred to a honmebuyer within forty-two nonths after
proj ect conpl etion.

(8) Contract to purchase. If HOVE funds are used to assist a
honebuyer who has entered into a contract to purchase housing to be
constructed, the honebuyer nmust qualify as a low-inconme fanmly at the
time the contract is signed

(b) Rehabilitation not involving acquisition. Housing that is
currently owned by a family qualifies as affordable housing only if:

(1) The estimated value of the property, after rehabilitation, does
not exceed 95 percent of the nedian Purchase price for the area
described in paragraph (a)(2)(iii) of this section; and

(2) The housing is the principal residence of an owner whose fanily
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qualifies as a low-incone fanily at the time HOVE funds are conmitted to
t he housi ng.

(c) Omnership interest. The ownership in the housing assisted under
ggig section nmust neet the definition of "~ homeownership'' in Sec.

(d) New construction w thout acquisition. Newy constructed housing
that is built on property currentI%/ owned by a famly which will occupy
t he housing upon conpletion, qualifies as affordable housing if it neets
the requirenments under paragraph (a) of this section.

[61 FR 48750, Sept. 16, 1996, as anended at 67 FR 61756, Cct. 1, 2002;
68 FR 10161, Mar. 4, 2003]

Effective Date Note: At 69 FR 16766, Mar. 30, 2004, Sec. 92.254 was
amended by revising para?raph_ (a)(1) and the second sentence in
paragraph (a)(2)(i1i), effective Apr. 29, 2004. For the conveni ence of
the user, the revised text follows:

Sec. 92.254 Qualification as affordabl e housing: honeownershi p.

a * * %

1) The housing nust be single fam |y housing.

2 * * %

iti) * * * The partjcif)ating_'urisdiption nust set forth the price
for different types of single famly housing for the jurisdiction. ***

* x * * %
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Sec. 92.255 Converting rental units to honeownership units for existing
t enant s.

The participating jurisdiction may permit the owner of HOVE-assisted
rental units to convert the rental units to honeomnershiﬂ units by
selling, donating, or otherw se conveyin% the units to the existing
tenants to enable the tenants to becone honmeowners in accordance with
the requirements of Sec. 92.254. |f no additional HOVE funds are used
to enable the tenants to becone honeowners, the honeownership units are
subject to a mninum period of affordability equal to the remaining
affordable period if the units continued as rental units. If additional
HOVE funds are used to directly assist the tenants to becone honeowners,
the m nimum period of affordability is the affordability period under
Sec. 92.254(a)(4), based on the amount of direct honmeownership
assi stance provi ded.
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Sec. 92.257 Faith-based activities.

(a) Oganizations that are religious or faith-based are eligible, on
the same basis as any other organization, to participate in the HOVE
program Neither the Federal governnment nor a State or |ocal governnent
recei ving funds under HOVE progranms shall discrimnate against an
og arizapion on the basis of the organization's religious character or
affiliation.

(b) Organizations that are directly funded under the HOVE program
nar not engage in inherently religious activities, such as worship,
religious instruction, or proselytization, as part of the assistance
funded under this part. |If an organization conducts such activities, the
activities nmust be offered separately, in tine or |location, fromthe
assi stance funded under this part, and participation nust be voluntary
for the beneficiaries of the assistance provided.

(c) Areligious organization that participates in the HOVE program
will retain its independence from Federal, State, and |ocal governnents,
and may continue to carry out its mission, including the definition
practice, and expression of its religious beliefs, provided that it does
not use direct HOMVE funds to support any inherently religious
activities, such as worship, religious instruction, or proselytization.
Annn? other things, faith-based organi zations nay use space in their
facilities, without removing religious art, icons, scriptures, or other
religious synbols. In addition, a HOVE-funded religious organization
retains its authority over its internal governance, and it may retain
religious terns in its organi zation's nanme, select its board nenbers on
a religious basis, and include religious references in its
organi zation's mssion statenents and other governing docunents.

An organi zation that participates in the HOVE program shall not,
in providing program assi stance, discrimnate agai nst a program
beneficiary or Frospective program beneficiary on the basis of religion
or religious belief.

(e) HOVE funds may not be used for the acquisition, construction, or
rehabilitation of structures to the extent that those structures are
used for inherently religious activities. HOVE funds may be used for the
acquisition, construction, or rehabilitation of structures only to the
extent that those structures are used for conducting eligible activities
under this part. Wiere a structure is used for both eligible and
i nherently religious activities, HOVE funds nay not exceed the cost of
those portions of the acquisition, construction, or rehabilitation that
are attributable to eligible activities in accordance with the cost
accounting requirenents applicable to HOVE funds in this part.
Sanctuaries, chapels, or other rooms that a HOVE-funded religious
ponPregat|on uses as its principal place of worship, however, are
ineligible for HOVE-funded i nprovenents. Disposition of real property
after the termof the grant, or any change in use of the property during
the termof the grant, is subject to government-w de regul ations
governing real property disposition (see 24 CFR parts 84 and 85).

(f) If a state or local governnent voluntarily contributes its own
funds to suEpIenent federally funded activities, the State or | ocal
governnment has the option to segregate the Federal funds or conm ngle
them However, if the
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;ungs are commingled, this section applies to all of the comm ngl ed
unds.

[68 FR 56404, Sept. 30, 2003]
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Sec. 92.258 Elder cottage housing opportunity (ECHO wunits.

) (a? General . HOVE funds may be used for the initial purchase and
nitial placement costs of elder cottage housing opportunity (ECHO
nits that neet the requirenents of this section, and that are snall,
ree- st andi nP, barrier-free, energy-efficient, renpovable, and designed
0o be installed adjacent to existing single-famly dwellings.
b) Eligible owers. The owner of a HOME-assisted ECHO unit may be:
1) The owner -occupant of the single-fanmly host property on i ch
the ECHO unit will be |ocated;
gzg A participating jurisdiction; or

i

u
f
t

3) A non-profit organization.

c) Eligible tenants. Duri n% t he affordabi Iitdy peri od, the tenant of
a HOME- assi sted ECHO unit must be an elderly or disabled fanmly as
defined in 24 CFR 5.403 and nmust al so be a | ow-incone farriI%/.

(d) Applicable requirenents. The requirenents of Sec. 92.252 apply
to HOMVE- assisted ECHO units, with the follow ng nodifications:

1) Only one ECHO unit may be provided per host property.

2) The ECHO unit owner mag choose whether or not to charge the
tenant of the ECHO unit rent, but if a rent is charged, it nust neet the
requi renents of Sec. 92.252.

(3) The ECHO housing nust remain affordable for the period specified
in Sec. 92.252(e). If wthin the affordability period the original
occupant no longer occupies the unit, the ECHO unit owner nust:

i) Rent the unit to another eligible occupant on site;

i1) Mowve the ECHO unit to another site for occupancy by an eligible
occupant; or

(iii) If the owner of the ECHO unit is the host property owner -
occupant, the owner may repay the HOVE funds in accordance with the
recapture provisions inposed by the participating jurisdiction
consistent with Sec. 92.254(a)(5)(ii). The participating jurisdiction
must use the recaptured HOVE funds for additional HOVE activities.

(4) The participating jurisdiction has the responsibility to enforce
the project requirenents applicable to ECHO units.

http://edocket.access.gpo.gov/cfr_2004/apratr/24cfr92.258.htm[ 7/19/2011 3:29:16 PM]



Section

Code of Federal Regul ations]

Title 24, Vol une 1f

Revi sed as of April 1, 2004]

Fromthe U S. Governnment Printing Ofice via GPO Access
[ TE: 24CFR92. 300]

[ Page 616-617]
TI TLE 24--HOUSI NG AND URBAN DEVELOPMENT
PART 92 HOVE | NVESTMENT PARTNERSHI PS PROGRAM - Tabl e of Contents
Subpart G Community Housi ng Devel opnment Organizations

Sec. 95.300 Set - aside for community housi ng devel opment organizations

( CHDOs

(a)(1l) Wthin 24 nmonths after HUD notifies the participatin
jurisdiction of HUD s execution of the HOMVE | nvestnent Partnerships
Agreenent, the partici?ating jurisdiction nust reserve not |less than 15
percent of the HOVE allocation for investnent only in housing to be
devel oped, sponsored, or owned by community housi ng devel oprent
organi zations. For a State, the HOVE allocation includes funds
real | ocated under Sec. 92.451(c)(2)(i) and, for a unit of 8eneral | ocal

overnnment, funds transferred from a State under Sec. 92.102(b). The

unds are reserved when a participating jurisdiction enters into a
witten agreenent with the community housing devel opnent organi zation.
The funds nust be provided to a conmunity housing devel opnent

organi zation, its subsidiary, or a partnership of which it or its
subsidiary is the managi ng general partner. If a CHDO owns the project
in partnership, it or its olly owned for-profit or non-profit

subsi diary nust be the managing general partner. In acting in any of the
capacities specified, the conmunity housing devel opment organization
must have effective project control. In addition, a community housing
devel opnent organi zation, in connection with housing it devel ops
sponsors or owns with HOVE funds provided under this section, may
provi de direct homeownership assistance (e.g. downpayment assistance)
and not be considered a subrecipient.

(2) The participating jurisdiction determ nes the form of
assi stance, e.g., grant or |oan, that the conmunity housi ng devel opnent
organi zati on receives and whet her any proceeds nust

[[ Page 617]]

be returned to the participating jurisdiction or nag be retained by the
communi ty housi ng devel opnent organi zation. Wiile the proceeds the
participating jurisdiction pernmits the conmunity housi ng devel oprent
organi zation to retain are not subject to the requirenents of this part,
the participating jurisdiction nmust specify in the witten agreenent
with the community housi ng devel opnent organi zati on whether they are to
be used for HOMVE-eligible or other housing activities to benefit |ow-
inconme fam lies. However, funds recaptured because housing no | onger
nmeets the affordability requirenments under Sec. 92.254(a)(5)(ii) are
Sgbgggt to the requirenents of this part in accordance with Sec.

(b? Each participating jurisdiction nust nake reasonable efforts to
identify comrunity housing devel opnent organi zati ons that are capabl e,
or can reasonably be expected to become capable, of carrying out
el ements of the jurisdiction's approved consolidated plan and to
encourage such community housi ng devel opnent organi zations to do so. |If
during the first 24 nonths of its participation in the HOME Program a
participating jurisdiction cannot identify a sufficient number of
capabl e comunity housi ng devel opnent organi zations, up to 20 percent of
the m ni mum community housi ng devel opnent organi zation setaside of 15
percent specified in paragraph (a) of this section, above, (but not nore
than $150, 000 during the 24 nonth period) may be conmitted to devel op
the capacity of community housing devel opment organizations in the
jurisdiction.

(c) Up to 10 percent of the HOVE funds reserved under this section
may be used for activities specified under Sec. 92.301.

(d) HOVE funds required to be reserved under this section are
subject to reduction, as provided in Sec. 92.500(d).

(e) If funds for operating expenses are provided under Sec. 92.208
to a conmunity housi ng devel opnment organi zation that is not also
recei ving funds under paragraph (a% of this section for housing to be
devel oped, sponsored or owned by the community housing devel opnent
organi zation, the participating jurisdiction nust enter into a witten
agreenment with the community housi ng devel opnent organi zation that
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provides that the community housing devel opnent organization is expected
to receive funds under paragraph (a) of this section within 24 nonths of
receiving the funds for operating expenses, and specifies the ternms and
conditions upon which this expectation is based.

(f) Limtation on conmmunity housing devel opnent organi zation
operating funds. A community housing devel opnent organi zati on may not
recei ve HOVE fund|n% for any fiscal year in an anount that provides nore
than 50 percent or $50,000, whichever is greater, of the conmmunity
housi ng deveIOﬂnent organ|zat|on s total operatlng expenses in that
fiscal year is also includes organlzatlonal support and housi ng
education provi ded under section 233(b)(1), (2), and (6) of the Act, as
wel|l as funds for operating expenses provided under Sec. 92.208.

[61 FR 48750, Sept. 16, 1996, as anended at 62 FR 28930, My 28, 1997]
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Sec. 92.301 Project-specific assistance to comunity housing devel opnent
organi zati ons

(a) Project-specific technical assistance and site control |oans--
gl) General . Wthin the percentage specified in Sec. 92.300(c), HOME
unds nmay be used by a participating jurisdiction to provide technica
assi stance and site control |oans to community housing devel opnent
organi zations in the early stages of site devel opnment for an eligible
project. These |loans may not exceed anounts that the participating
jurisdiction deternines to be customary and reasonabl e ﬁrOJeCt
preparation costs allowable under paragraph (a)(2) of this section. Al
costs nmust be related to a specific eligible project or projects.

(2) Allowable costs. A loan may be provided to cover project costs
necessary to deternmine project feasibility (including costs of an
initial feasibility study), consulting fees, costs of prelimnary
financial applications, legal fees, architectural fees, engineering
fees, engagenent of a developnent team option to acquire property, site
control and title clearance. General operational expenses of the
communi ty housi ng devel opnent organi zati on are not allowabl e costs.

[[ Page 618]]

(3) Repaynent. The conmmunity housing devel opnent organi zation nust
repay the loan to the participating jurisdiction from construction |oan
proceeds or other project incone. The participating jurisdiction my
wai ve repaynment of the loan, in part or in whole, If there are
i npedi ments to project devel opnent that the participating jurisdiction
determ nes are reasonably beyond the control of the borrower.

(b) Project-specific seed noney Ioans--(l? General. Wthin the
percenta?e specified in Sec. 92.300(c), HOME funds may be used to
provide [oans to conmunity housing devel opment organi zations to cover
preconstruction project costs that the articiPat|ng jurisdiction
determ nes to be customary and reasonable, including, but not limted to
the costs of obtaining firm construction |oan conmitments, architectura
Flanf ?nd speci fications, zoning approvals, engineering studies, and

ega ees.

g (2) Eligible sponsors. A loan may be provided only to a comunity
housi ng devel opnent organi zation that has, with respect to the project
concerned, site control (evidenced by a deed, a sales contract, or an
option contract to acquire the property), a prelinmnary financia
commitnment, and a capabl e devel opnent team

(3) Repaynent. The conmunity housing devel opnent organi zation mnust
repay the loan to the participating jurisdiction from construction |oan
proceeds or other project income. The participating jurisdiction my
wai ve repaynment of the loan, in whole or in part, If there are
i mpedi ments to project devel opnent that the participating jurisdiction
determ nes are reasonably beyond the control of the comrunity housing
devel opnent organi zation
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Sec. 92.302 Housing education and organi zational support.
~HUD is authorized to provide education and organi zati onal support
assi stance, in conjunction with HOVE funds nmade avail able to conmunit
housi ng devel opnent organi zations in accordance with section 233 of the
Act. HUD will publish a notice in the Federal Regi ster announcing the
avai lability of funding under this section, as appropriate. The notice

need not include funding for each of the eligible activities, but may
target funding from anong the eligible activities.
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Subpart G Community Housi ng Devel opnment Organizations
Sec. 92.303 Tenant participation plan.

A community housi ng devel opnent organi zation that receives
assi stance under this part nust adhere to a fair |ease and grievance
Procedure anroved by the Part|0|pat|ng jurisdiction and provide a plan
0

r and follow a program of tenant participation in managenent
deci si ons.
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Sec. 92.350 O her Federal requirements and nondi scrim nation.

(a) The Federal requirenents set forth in 24 CFR Iﬁ)art 5, subpart A,
are applicable to participants in the HOVE program The reqwrer’rents of
this subpart include: nondiscrimnation and equal opportunity
di scl osure requirenments; debarred, suspended or ineligible contract ors;
and drug-free workpl ace.

(b) The nondiscrinmnation requirenents at section 282 of the Act are
appl i cabl e. These requirenents are waived in connection with the use of
HOVE funds on | ands set aside under the Hawaiian Homes Conmm ssion Act,
1920 (42 Stat. 108).

[62 FR 28930, May 28, 1997]
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Sec. 92.351 Affirmative marketing; minority outreach program

(a) Affirmative marketing. (1) Each participating jurisdiction nust
adopt affirmative marketing procedures and requirenments for rental and
honebuyer projects containing 5 or nore HOME-assi sted housin? units
Affirmative marketing steps consist of actions to provide information
and otherwi se attract eligible persons in the housing market area to the
avai | abl e housing without regard to race, color, national origin, sex,
religion, famlial status or disability. (The affirmative marketing
ﬁrocedures do not apply to families with Section 8 tenant-based renta

ousing assistance or famlies with tenant-based rental assistance
provi ded with HOVE funds.)

[[ Page 619]]

(2) The affirmative marketing requirenents and procedures adopted
must i ncl ude:

(i) Methods for informing the public, owners, and potential tenants
about Federal fair housing laws and the participating jurisdiction's
affirmati ve marketing policy (e.g., the use of the Equal Housing
Opportunity | ogotype or slogan in press releases and solicitations for
owners, and witten conmunication to fair housing and other groups);

(ii) Requirements and practices each owner nust adhere to in order
to carry out the participating jurisdiction's affirmative narketing
procedures and requirenents %e.g., use of commercial nedia, use of
community contacts, use of the Equal Housing Opportunity | ogotype or
sl ogan, and display of fair housing poster);

(iii) Procedures to be used bz owners to informand solicit
applications from persons in the ousin? mar ket area who are not likely
to apply for the housing w thout special outreach (e.g., use of
communi ty organi zati ons, places of worship, enployment centers, fair
housi ng groups, or housin? counsel i ng agenci es

(iv) Records that will be kept describing actions taken by the
participating jurisdiction and by owners to affirnmatively nmarket units
and records to assess the results of these actions; and
(v? A description of how the Particjpating jurisdiction will
annual | y assess the success of affirmative marketing actions and what
corrective actions will be taken where affirmative marketing
requi rements are not net.

(3) A State that distributes HOVME funds to units of general |oca
governnment nust require each unit of general |ocal governnment to adopt
affirmati ve marketing procedures and requirenents that neet the
requi renment in paragraphs (a) and (b) of this section.

(b) Mnority outreach. A participating jurisdiction nust prescribe
procedures acceptable to HUD to establish and oversee a mnority
outreach programwithin its jurisdiction to ensure the inclusion, to the
maxi mum extent possible, of mnorities and wonen, and entities owned by
mnorities and wonen, includin?, without limtation, real estate firnmns,
construction firnms, appraisal firns, managenent firms, financia
institutions, investnent banking firms, underwiters, accountants, and
providers of legal services, in all contracts entered into by the
participating jurisdiction with such persons or entities, public and
private, in order to facilitate the activities of the participating
jurisdiction to FYOVIde af f ordabl e housi ng authorized under this Act or
any other Federal housing |law applicable to such Lurisdiction. Section
85.36(e) of this title describes actions to be taken by a participating
jurisdiction to assure that minority business enterprises and wonen

usi ness enterprises are used when possible in the procurenment of
property and services.
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Sec. 92.352 Environnental review

(a) General. The environnental effects of each activity carried out
with HOVE funds nust be assessed in accordance with the provisions of
the National Environnmental Policy Act of 1969 (NEPA) (42 U. S.C 4321)
and the related authorities listed in HUD s inplenenting regul ati ons at
24 CFR parts 50 and 58.

(b) Responsibility for review. (1) The jurisdiction (e.g., the
participating jurisdiction or State recipient) or insular area nust
assune responsibility for environnental review, decisionnmaking, and
action for each activity that it carries out with HOVE funds, in
accordance with the requirements inmposed on a recipient under 24 CFR
part 58. No funds may be conmtted to a HOVE activity or project before
the completion of the environnental review and approval of the request
for release of funds and related certification, except as authorized by
24 CFR part 58.

(2) A State participating jurisdiction must also assune
responsibility for approval of requests for release of HOVE funds
submitted by State recipients.

(3) HUD will performthe environnental review, in accordance with 24
CFR part 50, for a conpetitively awarded application for HOVE funds
submtted to HUD by an entity that is not a jurisdiction.

[[ Page 620]]
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Sec. 92.353 Displacenent, relocation, and acquisition

(a) Mnimzing displacenent. Consistent with the other goals and
objectives of this part, the participating jurisdiction nust ensure that
it has taken all reasonable steps to mininize the displacenment of
Persons (fam lies, individuals, businesses, nonprofit organizations, and

arnms) as a result of a project assisted with HOVE funds. To the extent
feasible, residential tenants must be provided a reasonable opportunity
to | ease and occup% a suitable, decent, safe, sanitary, and affordable
dwel ling unit in the building/conplex upon conFIetion of the project.

(b) Tenporary relocation. The follow ng policies cover residential
tenants who will not be required to nove permanently but who nust
rel ocate teggorarily for the project. Such tenants nust be provided

(1) Reimpursenent for all reasonabl e out-of-pocket expenses incurred
in connection with the tenporary relocation, including the cost of
moving to and fromthe tenporarily occupi ed housing and any increase in
monthly rent/utility costs.

(2) Appropriate advisory services, including reasonable advance
witten notice of:

i) The date and apProxinate duration of the tenporary relocation;
i1) The location of the suitable, decent, safe, and sanitary
dwel ling to be made available for the tenporary period;

(iir) The ternms and conditions under which the tenant may | ease and
occuPy a suitable, decent, safe, and sanitary dwelling in the building/
conpl ex upon conpletion of the project; and

iv) The provisions of paragraph (b)(1) of this section.

c) Relocation assistance for displaced persons--(1) General. A
di spl aced person (defined in paragraph (c)§2) of this section) nust be
provi ded rel ocation assistance at the levels described in, and in
accordance with the requirements of the Uniform Rel ocation Assistance
and Real Property Acquisition Policies Act of 1970 (URA) (42 U . S.C
4201- 4655) and 49 CFR part 24. A " displaced person'' mnust be advised of
his or her rights under the Fair Housing Act and, if the conparable
r epl acenent dmellin% used to establish the ambunt of the replacenent
housi ng paynent to be provided to a mnority person is located in an
area of minority concentration, the minority person also nust be given,
if possible, referrals to conparable and suitable, decent, safe, and
sanitary replacenent dwellings not |located in such areas.

(2) Displaced Person. (i) For purposes of paragraph (c) of this
section, the term displaced person nmeans a person (family individual
busi ness, nonprofit organization, or farm including any corporation
partnership or association) that noves fromreal property or noves
personal property fromreal property, permanently, as a direct result of
acquisition, rehabilitation, or denmolition for a project assisted with
HOMVE funds. This includes any pernmanent, involuntary nove for an
assisted project, including any permanent nove from the real property
that is nmde:

(A) After notice by the owner to nove permanently from the property,
if the nove occurs on or after:

(1) The date of the submission of an application to the
part|C|Fat|ng jurisdiction or HUD, if the applicant has site control and
the application is later approved; or

(2? The date the jurisdiction anroves the applicable site, if the
applicant does not have site control at the tinme of the application; or

(B) Before the date described in paragraph (c)(2)(i)(A) of this
section, if the jurisdiction or HUD deternines that the displacenment
resulted directly from acquisition, rehabilitation, or denolition for
the project; or

(O By a tenant-occupant of a dwelling unit, if any one of the
follow ng three situations occurs:

(1) The tenant noves after execution of the agreement covering the
acquisition, rehabilitation, or denolition and the nove occurs before
the tenant is provided witten notice offering the tenant the
opportunity to |l ease and occupy a suitable, decent, safe, and sanitary
dwelling in the sane buildi ng/ conpl ex upon conmpletion of the project
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under reasonable terms and conditions. Such reasonable terms and
COSdItIOﬂS must include a term of at |east one year at a nonthly rent
an
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e?tinated average nonthly utility costs that do not exceed the greater
0

(i) The tenant's nmonthly rent before such agreement and estimated
average nonthly utility costs; or ) .

(ri) The total tenant paynent, as deternined under 24 CFR 5.613, if
the tenant is |ow-income, or 30 percent of gross household incone, if
the tenant is not |owincone; or

(2) The tenant is required to relocate tenporarily, does not return
to the building/complex, and either

(i) The tenant is not offered payment for all reasonable out-of-
pocket expenses incurred in connection with the tenporary relocation; or

(ii) OGher conditions of the tenmporary relocation are not
reasonabl e; or

(3) The tenant is required to nove to another dwelling unit in the
sanme buil ding/conplex but is not offered rei nbursenent for all
reasonabl e out - of - pocket expenses incurred in connection with the nove
or other conditions of the nove are not reasonable.

(ii) Notw thstanding paragraph (c)(2)(i) of this section, a person
does not qualify as a displaced person if:

(A) The person has been evicted for cause based upon a serious or
repeated violation of the ternms and conditions of the |ease or occupancy
agreenent, violation of applicable federal, State or local |aw, or other
good cause, and the participating jurisdiction determ nes that the
eviction was not undertaken for the Purpose of evading the obligation to
provi de rel ocation assistance. The effective date of any termi nation or
refusal to renew must be preceded by at |east 30 days advance witten
notice to the tenant specifying the grounds for the action.

(B) The person noved into the property after the subm ssion of the
application but, before signing a |ease and conmenci ng occupancy, was
provided witten notice of the project, its possible I npact on the
person (e.g., the person may be displaced, tenporarily relocated, incur
a rent iIncrease), and the fact that the person would not qualify as a
" displaced person'' (or for any assistance under this section) as a
result of the project;

C) The person is ineligible under 49 CFR 24.2(?)(2); or
D) HUD determines that the person was not displaced as a direct
result of acquisition, rehabilitation, or denolition for the project.

(iii) The jurisdiction may, at any tinme, ask HUD to determ ne
whet her a di splacenent is or would be covered by this rule.

(3) Initiation of negotiations. For purposes of determnining the
formula for conputing replacenent housing assistance to be provided
under paragraph (c) of this section to a tenant displaced froma
dwel ling as a direct result of private-owner rehabilitation, denolition
or acquisition of the real property, the terminitiation of negotiations
nmeans the execution of the agreement covering the acquisition,
rehabilitation, or dempolition

(d) Optional relocation assistance. The participating jurisdiction
nay.PrOV|de relocation paynents and other relocation assistance to
fam lies, individuals, businesses, nonprofit organizations, and farns
di spl aced by a project assisted with HOVE funds where the displacement
is not subject to paragraph (c) of this section. The jurisdiction ma
al so PFOVIde rel ocati on assistance to persons covered under paragrap
(c) of this section beyond that required. For any such assistance that
is not required by State or local law, the jurisdiction nust adopt a
witten policy available to the public that describes the optional
rel ocation assistance that it has elected to furnish and provides for
equal relocation assistance within each class of displaced persons.

(e) Residential antidisplacenent and relocation assistance plan. The
participating jurisdiction shall conply with the requirenments of 24 CFR
part 42, subpart C

(f) Real property acquisition requirenents. The acquisition of real
property for a Broject is subject to the URA and the requirenents of 49
CFR part 24, subpart B

(3) Appeal s. A person who disagrees with the participating
jurisdiction's deternmination concerning whether the person qualifies as
a displaced person, or the ampunt of relocation assistance for which the
person may be eligible, may file a witten appeal of that deternination
with the jurisdiction. A lowincone person 0 is dissatisfied with
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the jurisdiction's determ nation on his or her appeal may submt a

g;}tten request for review of that determination to the HUD Field
ice.
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[61 FR 48750, Sept. 16, 1996, as anended at 61 FR 51760, Cct. 3, 1996;
62 FR 28930, May 28, 1997; 67 FR 61756, Cct. 1, 2002]
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Sec. 92.354 Labor.

(a) General. (1) Every contract for the construction (rehabilitation
or new construction) of housing that includes 12 or nore units assisted
w th HOVE funds nust contain a provision requiring the paynment of not

| ess than the wages prevailing 1n the locality, as predeternined by the
Secretary of Labor pursuant to the Davis-Bacon Act (40 U S. C. 276a-276a-
5), to all laborers and nmechanics enployed in the devel opnent of any
part of the housing. Such contracts nust also be subject to the overtine
provi sions, as applicable, of the Contract Wrk Hours and Safety
Standards Act (40 U. S.C. 327-332).

(2) The contract for construction rmust contain these wage provisions
if HOVE funds are used for any project costs in Sec. 92.206, including
construction or nonconstruction costs, of housing with 12 or nore HOVE-
assisted units. Wien HOVE funds are only used to assist honebuyers to
acquire single-fanmly housing, and not for any other project costs, the
wage provisions apply to the construction of the housing if there is a
witten agreenent with the owner or devel oper of the housing that HOVE
funds will be used to assist honebuyers to buy the housing and the
construction contract covers 12 or nore housing units to be purchased
w th HOVE assistance. The wage provisions apply to any construction
contract that includes a total of 12 or nore HOME-assisted units,
whet her one or nore than one project is covered by the construction
contract. Once they are determined to be applicable, the wage provisions
must be contained In the construction contract so as to cover al
| aborers and mechani cs enployed in the devel opnent of the entire
project, including portions other than the assisted units. Arrangi ng
mul tiple construction contracts within a singlecfroject for the purpose
of avoiding the wage provisions is not pernmtted.

(3) Participating jurisdictions, contractors, subcontractors, and
other participants nust conply with regul ati ons issued under these acts
and with other Federal |aws and regul ations pertaining to | abor
st andards and HUD Handbook 1344.1 (Federal Labor Standards Conpliance in
Housi ng and Community Devel opment Programs), as applicabl e.

Particlpating jurisdictions nust require certification as to conpliance
with the provisions of this section before nmaking any paynent under such
contract.

(b) Volunteers. The prevailing wage provisions of paragraph (a) of
this section do not apply to an individual who receives no conpensation
or is paid expenses, reasonable benefits, or a nonminal fee to perform
the services for which the individual volunteered and who is not
gghermﬂse enployed at any tinme in the construction work. See 24 CFR part

(c) Sweat equity. The prevailing wage provisions of paragraph (a) of
this section do not apply to nenbers of an eligible fanily who provide
| abor in exchange for acquisition of a property for honeownership or
provide labor in lieu of, or as a supplenent to, rent paynents.
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Sec. 92.355 Lead-based paint.
~ Housing assisted with HOVE funds is subject to the Lead-Based Paint
Poi soni ng Prevention Act (42 U S.C. 4821-4846), the Residential Lead-
Based Paint Hazard Reduction Act of 1992 (42 U. S.C. 4851-4856), and
|Epl em_en}mg regul ations at part 35, subparts A B, J, K Mand R of
this title.

[64 FR 50224, Sept. 15, 1999]
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Sec. 92.356 Conflict of interest.

(a) Applicability. In the procurenent of property and services by
participating jurisdictions, State recipients, and subrecipients, the
conflict of iInterest provisions in 24 CFR 85.36 and 24 CFR 84.42
respectively, apply. In all cases not governed by 24 CFR 85.36 and 24
CFR 84.42, the provisions of this section apply.

(b) Conflicts prohibited. No persons described in paragraph (c) of
this section who exercise or have exercised any functions or
responsibilities with respect to activities assisted with HOVE
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funds or who are in a position to participate in a decisionnmaking
process or gain inside information with regard to these activities, may
obtain a financial interest or benefit from a HOVE-assisted activity, or
have an interest in any contract, subcontract or agreement w th respect
thereto, or the proceeds thereunder, either for thenselves or those with
whom they have famly or business ties, during their tenure or for one
year thereafter.

(c) Persons covered. The conflict of interest provisions of
par agr aph (b? of this section apply to any person who is an enpl oyee,
agent, consultant, officer, or elected official or appointed official of
the participating jurisdiction, State recipient, or subrecipient which
are receiving HOVE funds.

(d) Exceptions: Threshold requirenents. Upon the witten request of
the participating jurisdiction, HUD may grant an exception to the
provisions of paragraph (b) of this section on a case-by-case basis when
It determines that the exception will serve to further the purposes of
the HOMVE | nvestnent Partnerships Program and the effective and efficient
adm nistration of the participating jurisdiction's program or project.
An exception may be considered only after the participating jurisdiction
has provided the follow n%

(1) A disclosure of the nature of the conflict, acconpanied by an
assurance that there has been public disclosure of the conflict and a
description of how the public disclosure was nade; and

(2) An opinion of the participating jurisdiction's or State
recipient's attorney that the interest for which the exception is sought
woul d not violate State or |ocal |aw

(e) Factors to be considered for exceptions. |In determ ning whether
to grant a requested exception after the participating jurisdiction has
satisfactorily net the requirenments of paragraph 1d) of this section,
HUR w’ILlconsider the cunul ative effect of the followi ng factors, where
appl i cabl e:

PP (1) Whether the excePtion woul d provide a significant cost benefit
or an essential degree of expertise to the program or project which
woul d ot herwi se not be avail abl e;

(2) Whether the person affected is a nenber of a ?roup or class of
| ow-i ncone persons intended to be the beneficiaries of the assisted
activity, and the exception will permt such person to receive generally
the same interests or henefits as are being nade avail able or provided
to the group or class;

(3) Whether the affected person has withdrawn from his or her
functions or responsibilities, or the decisionmaking process with
respect to the specific assisted activity in question;

(4) Whether the interest or benefit was present before the affected
person was in a position as described in paragraph (c) of this section;
~_(5) Whet her undue hardship will result either to the participating
jurisdiction or the person affected when wei ghed against the public
I nterest served by avoiding the prohibited conflict; and

6) Any other relevant considerations.

f) Oawners and Devel opers. (1) No owner, devel oper or sponsor of a
proj ect assisted with HOVE funds (or officer, enployee, agent, elected
or appointed official or consultant of the owner, devel oper or sponsor)
whet her private, for-profit or non-profit (including a conmunity housing
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devel opnent organi zati on (CHDO) when acting as an owner, devel oper or
sponsor) may occupy a HOVE-assisted affordable housing unit in a
project. This provision does not apply to an individual who receives
HOVE funds to acquire or rehabilitate his or her principal residence or
to an enpl oyee or agent of the owner or devel oper of a rental housing
proj ect who occupies a housing unit as the project manager or
mai nt enance wor ker.

(2) Exceptions. Upon witten request of a housing owner or
devel oper, the ﬁarti0|pating jurisdiction (or State recipient, if
authorized by the State participating jurisdiction) may grant an
exception to the provisions of paragraph (f)(1) of this section on a
case- by-case basis when it determnes that the exception will serve to
further the purposes of the HOVE program and the effective and efficient
adm ni stration of the owner's or devel oper's HOVE-assisted project. In
determ ning whether to grant a requested exception, the participating
jurisdiction shall consider the follow ng factors:

[[ Page 624]]

(i) Whether the person receiving the benefit is a nenber of a group
or class of |ow-incomne ﬁersons intended to be the beneficiaries of the
assi sted housing, and the exception will permt such person to receive
generally the sane interests or benefits as are being nmade avail able or
provided to the group or class;

(ii) Whether the person has withdrawn from his or her functions or
responsibilities, or the decisionnmaking process with respect to the
speci fic assisted housing in question;

(iii) Whether the tenant protection requirenents of Sec. 92.253 are
bei ng observed;

iv) Wiether the affirmative marketing requirements of Sec. 92.351
are being observed and followed; and o _ S

(v) Any other factor relevant to the participating jurisdiction's

determ nation, including the tinming of the requested exception.

[61 FR 48750, Sept. 16, 1996, as anended at 62 FR 28930, May 28, 1997]
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Sec. 92.357 Executive Order 12372.

éa) CGeneral . Executive Order 12372, as anended by Executive Order
12416 (3 CFR, 1982 Conp., p. 197 and 3 CFR 1983 Conp., p. 186)
(I'ntergovernnental Review of Federal Programs) and HUD s inplenmenting
regul ations at 24 CFR part 52, allow each State to establish its own
process for review and comment on proposed Federal financial assistance
prograrmns.

(b) Applicability. Executive Order 12372 applies to applications
submitted with respect to HOVE funds being conpetitively reall ocated
under subpart J of this part to units of general |ocal government.
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Sec. 92.358 Consultant activities.

No person ﬁroviding consul tant services in an enpl oyer-enpl oyee type
rel ationship shall receive nore than a reasonable rate of conpensation
for personal services paid with HOVME funds. In no event, however, shall
such conpensation exceed the linmits in effect under the provisions of

any applicable statute (e.g., annual HUD appropriations acts which have
set the limt at the equivalent of the daily rate paid for Level |V of
the Executive Schedul e, see the Departments of Veterans Affairs and
Housi ng and Urban Devel opnent, and | ndependent Agenci es Appropriations
Act, 1997, Pub. L. 104-204 (Septenber 26, 1996)). Such services shall be
evidenced by witten agreenments between the parties which detail the
responsi bilities, standards, and conpensation. Consultant services

provi ded under an independent contractor relationship are not subject to
the conpensation limtation of Level IV of the Executive Schedul e.

[62 FR 28930, May 28, 1997]
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Sec. 92.400 Coordinated Federal support for housing strategies.

(a?] General. HUD will provide assistance in accordance with Subtitle
C of the Act.

(b) Notice of funding. HUD will publish a notice in the Federal
Regi ster announcing the availability of funding under this section as
appropri at e.
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Sec. 92.450 CGeneral.

(a) This subpart J sets out the conditions under which HUD _
real l ocates HOVE funds that have been allocated, reserved, or placed in
a HOMVE Investnent Trust Fund.

(b) Ajurisdiction that is not a participating jurisdiction but is
nmeeting the requirements of Sec. Sec. 92.102, 92.103, and 92. 104,
(participation threshold, notice of intent, and subm ssion of

consolidated plan) is treated as a participating jurisdiction for
purposes of receiving a reallocation under subpart J of this part.
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Sec. 92.451 Reallocation of HOVE funds froma jurisdiction that is not
designated a participating jurisdiction or has its designation revoked.

(a) Failure to be designated a participating jurisdiction. HUD wll
real |l ocate, under this section, any HOVE funds allocated to or reserved
for a jurisdiction that is not a participating jurisdiction if:

1) HUD determines that the jurisdiction has failed to:
i) Meet the participation threshold anpbunt in Sec. 92.102;
[[ Page 625]]

(ii) Provide notice of its intent to becone a participating
jurisdiction in accordance with Sec. 92.103; or
o1 (iii) Submt its consolidated plan, in accordance with 24 CFR part

; or

(2) HUD after providing for anmendnents and resubmi ssions in
accordance with 24 CFR part 91 disapproves the jurisdiction's
consol i dated pl an.

gb) Desi gnation revoked. HUD will reallocate, under this section,
any funds rermaining in a jurisdiction's HOVE | nvestrment Trust Fund after
HUD has revoked the jurisdiction' s designation as a participating
jurisdiction under Sec. 92.107.

(c) Manner of reallocation. HUD will reallocate funds that are
subject to reallocation under this section in the follow ng manner:

(1) If the funds to be reallocated under this section are from a
State, HUD will:

(1) Make the funds avail able by conpetition in accordance with
criteria in Sec. 92.453 am)nﬁ applications submitted by units of
general local governnment within the State and with preference being
given to applications fromunits of general |ocal government that are
not participating jurisdictions, and
92 4§Li) Real | ocate the remai nder by formula in accordance with Sec.

(2) If the funds to be reallocated are froma unit of general | ocal
gover nnent :

(i) Located in a State that is participating jurisdiction, HUD will
reallocate the funds to that State. The State, 1n distributing these
funds, must give Pref erence to the provision of affordable housing
within the unit of general |ocal governnent; or
(ii? Located in a State that Is not a participating jurisdiction,
HUD will reallocate the funds bK conpetition anong units of general
| ocal governnment and conmunity housi n? devel opnent organi zati ons within
the State, with priority ?oi ng to applications for affordable housing
within the unit of general |ocal government; and reallocate the
remai nder by fornmula in accordance with Sec. 92. 454,
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Sec. 92.452 Reallocation of community housing devel opnent organization
set - asi de.

HUD will reallocate, under this section, any HOVE funds reduced or
recaptured by HUD from a participating jurisdiction's HOVE | nvestnent
Trust Fund under Sec. 92.300(d). HUD will reallocate these funds by
competition in accordance with criteria in Sec. 92.453 to ot her
participating jurisdictions for affordable housing devel oped, sponsored,
or owned by community housing devel opnent organi zati ons.
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Sec. 92.453 Conpetitive reallocations.

(a) HUD will invite applications through Federal Register
publication of a Notice of Funding Availability (NOFA), in accordance
with section 102 of the Department of Housing and Urban Devel opnent
Ref orm Act of 1989 (42 U.S.C. 3545) and the requirenents of sec. 217(c)
of the Cranston-Conzal ez National Affordable Housing Act (42 U S C
12747(c)), for HOVE funds that becone avail able for conpetitive
real |l ocation under Sec. 92.451 or Sec. 92.452, or both. The NOFA will
describe the application requirenments and procedures, including the
total funding available for the conpetition and any maxi mnum anmount of
i ndi vi dual awards. The NOFA will also describe the selection criteria
and any special factors to be evaluated in awarding points under the
selection criteria.

gj) The NOFA will include the selection criteria at sec. 217(c) of
t he anston- Gonzal ez National Affordable Housing Act (42 U S.C
12747(c)), with the follow ng maxi mum nunber of points awarded for each
category of criteria:

?1) Commi t ment . to 25 points for the criteria at sec. 217(c)(1)
of the Cranston-Gonzal ez National Affordable Housing Act (42 U. S. C
12747(c)(1));

(2) Actions. to 50 points for the criteria at sec. 217(c)(2) of
the Cranston-CGonzal ez National Affordable Housing Act (42 U S. C
12747(c)(2)); and

(3) Policies. Up to 25 points for the criteria at sec. 217(c)(3) of
the Cranston-CGonzal ez National Affordable Housing Act (42 U S.C
12747(c)(3)).

[62 FR 44840, Aug. 22, 1997]
[[ Page 626]]
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Sec. 92.454 Reallocations by fornula.

a) HUD will reallocate under this section
1) Any HOME funds remmining available for reallocation after HUD
has made conpetitive reallocations under Sec. 92.451 and Sec. 92.452;

(2) Any HOVE funds available for reallocation because HUD reduced or
recaptured funds from participating jurisdiction under Sec. 92.500(d)
for failure to cormit the funds within the tinme specified

(3) Any HOME funds withdrawn by HUD from a participating
jurisdiction under 24 CFR 91.520(f) for failure to subnmit in a tinely
manner a performance report required by 24 CFR 91.520 that is
satisfactory to HUD, and

(4) Any HOME funds remitted to HUD under Sec. 92.503(b) when a
jurisdiction ceases to be a participating jurisdiction.

(b) Any reallocation of funds froma State nmust be made only anong
all participating States, and any reall ocation of funds from units of
general |ocal government nust be made only anmong all participating units
of general |ocal governnent, except those participating jurisdictions
ggat ;UD has renobved from participating in reallocations under Sec.

. 552.

(c) Alocal participating jurisdiction's share of a reallocation is
calculated by nultiplying the anount available for reallocation to units
of general |ocal governnent by a factor that is that ratio of the
participating jurisdiction's formula allocation provided under Sec.
92.50 to the total of the formula allocations provided for all |oca
participating jurisdictions sharing in the reallocation. A State
parti ci pating {urlsd|ct|on's share is conparably determ ned using the
amount available for reallocation to States.

(d) HUD will neke reallocations under this section quarterly, unless
the anount available for such reallocation is insufficient to warrant
maki ng a reallocation. In any event, HUD will nake a reallocation under

this section at |east once a year. The minimum amount of a reallocation
is $1000.
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Sec. 92.500 The HOVE Investnent Trust Fund

(ag General. A HOME Investnent Trust Fund consists of the accounts
described in this section solely for investnment in accordance with the
provisions of this part. HUD will establish a HOVE | nvestnent Trust Fund
United States Treasury account for each participating jurisdiction. Each
participating jurisdiction nmay use either a separate | ocal

I nvestment Trust Fund account or, a subsidiary account within its

general fund (or other appropriate fund) as the local HOVE | nvestnent
Trust Fund account.

(b) Treasury Account. The United States Treasury account of the HOMVE
I nvestment Trust Fund includes funds allocated to the participating
jurisdiction under Sec. 92.50 (including for a local participating
jurisdiction, any transfer of the State's allocation pursuant to Sec.
92.102(b)(2)) and funds reallocated to the participating jurisdiction,
either by formula or by conmpetition, under subpart J of this part; and

(c) Local Account. (1) The local account of the HOVE |nvestment
Trust Fund includes deP03|ts of HOMVE funds disbursed fromthe Treasury
account; the deposit of any State funds (other than HOVE funds
transferred pursuant to Sec. 92.102(b)(2)) or local funds that enable
the jurisdiction to neet the parti0|ﬁating t hreshol d amount in Sec.
92.102; any program inconme (from both the allocated funds and matching
contributions in accordance with the definition of programincone); and
any repaynments or recaptured funds as required by Sec. 92.503.

(2) The participating jurisdiction may establish a second | ocal
account of the HOVE |nvestment Trust Funds if:

(i) The ﬁarticipating jurisdiction has its own affordabl e housing
trust fund that the participating jurisdiction will use for matching
contributions to the HOVE program

(ii) The statute or local ordinance requires repaynents fromits own
trust fund to be made to the trust fund,

. h(ii_i) The participating jurisdiction establishes a separate account
within its
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own trust fund for repa%nents of the matching contributions; and

(iv) The funds in the account are used solely for investnent in
eligible activities within the participating jurisdiction' s boundaries
in accordance with the provisions of this part, except as provided under
Sec. 92.201(a)(2).

(3% The funds in the local account cannot be used for the matching
contribution and do not need to be matched.

(d) (1) Reductions. HUD will reduce or recapture HOVE funds in the

I nvest ment Trust Fund by the anount of:

(A) Any funds in the United States TreasurK account that are
required to be reserved (i.e., 15 percent of the funds) by a
part|C|pat|n% jurisdiction under Sec. 92.300 that are not reserved for
a comunity housing devel opnent organization pursuant to a witten
agreenent within 24 nonths after the last day of the nonth in which HUD
notifies the participating jurisdiction of HUD s execution of the HOVE
I nvest ment Partnershi p Agreenent;

(B) Any funds in the United States Treasury account that are not
committed within 24 nonths after the last day of the nonth in which HUD
notifies the participating jurisdiction of HUD s execution of the HOVE
I nvest ment Partnershi p Agreenent;

(O Any funds in the United States Treasury account that are not
expended within five years after the last day of the nmonth in which HUD
notifies the participating jurisdiction of HUD s execution of the HOVE
I nvest nent Partnershi p Agreenent; and

D) Any penalties assessed by HUD under Sec. 92.552.

2) For purposes of determning the amount by which the HOVE
Investment Trust Fund will be reduced or recaptured under paragraphs
(d)(1)(A), (B) and (C) of this section, HUD wll consider the sum of
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commitnents to CHDOs, conmmitnents, or expenditures, as applicable, from
the fiscal year allocation being exanm ned and from subsequent

al l ocations. This sum nust be equal to or greater than the anpunt of the
fiscal year allocation being exam ned, or in the case of commtnents to
CHDGOs, 15 percent of that fiscal year allocation.

[61 FR 48750, Sept. 16, 1996, as anended at 62 FR 28930, May 28, 1997]
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Sec. 92.501 HOME |nvestnment Partnership Agreenent.

Al l ocated and reallocated funds will be nmade available pursuant to a
HOME | nvestment Partnership Agreement. The agreement ensures that HOVE
funds invested in affordable housing are repayable if the housing ceases

to qualify as affordable housing before the period of affordability
expires.
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Sec. 92.502 Program di sbursement and infornmation system

(a) General. The Home Investment Trust Fund account established in
the United States Treasury is managed through a conputerized
di sbursement and information system established by HUD. The system
di sburses HOVE funds that are allocated or reallocated, and collects and
reports information on the use of HOVE funds in the United States
Treasury account. [For purposes of reporting in the |ntegrated
Di sbursenent and Information System a HOVE project is an activity.]

(b) Project set-up. (1) After the participating jurisdiction
executes the HOVE | nvestment Partnership Agreenent, submits the
appl i cabl e banking and security docunents, conplies with the
environnental requirenents under 24 CFR part 58 for release of funds and
commits funds to a specific local project, the participating
jurisdiction may identify (set up) specific investnents in the
di sbursenment and information system Investnents that require the set-up
of projects in the systemare the acquisition, new construction, or
rehabilitati on of housing, and the provision of tenant-based rental
assi stance. The participating jurisdiction is required to enter conplete
project set-up information at the tine of project set-up.

(2) If the project set-up information Is not conpleted within 20
days of the project set-up call, the project may be cancelled by the
system In addition, a project which has been committed in the system
for 12 nonths without an initial disbursement of funds may be cancell ed
by the system

[[ Page 628]]

(c) Disbursenment of HOME funds. (1) After conplete project set-up
information is entered into the disbursement and information system
HOMVE funds for the project may be drawn down fromthe United States
Treasury account by the participating jurisdiction by electronic funds
transfer. The funds will be deposited in the |local account of the HQOVE
I nvestment Trust Fund of the participating jurisdiction within 48 to 72
hours of the di sbursenent request. Any drawdown of HOME funds from the
United States Treasury account is conditioned upon the provision of
satisfactory information by the participating jurisdiction about the
proj ect or tenant-based rental assistance and conpliance with other
procedures, as specified by HUD

(2) HOVE funds drawn fromthe United States Treasury account nust be
expended for eligible costs within 15 days. Any interest earned within
the 15 day period may be retained by the participating jurisdiction as
HOMVE funds. Any funds that are drawn down and not expended for eligible
costs within 15 days of the disbursenment nmust be returned to HUD for
deposit in the participating jurisdiction's United States Treasury
account of the HOME | nvestnment Trust Fund. Interest earned after 15 days
belongs to the United States and nust be renmitted promptly, but at | east
quarterly, to HUD, except that a |ocal participating jurisdiction my
retain interest anpunts up to $100 per year for admnistrative expenses
and States are subject to the Intergovernnental Cooperation Act (31
U S . C. 6501 et seq.).

(3) HOVE funds in the local account of the HOVE | nvestment Trust
Fund rmust be disbursed before requests are nmade for HOVE funds in the
United States Treasury account.

(4) A participating jurisdiction will be paid on an advance basis
provided it conplies with the requirenents of this part.

d) Project conpletion. %l) Conpl ete project conpletion information
must be entered into the disbursenent and information system or
otherwi se provided, within 120 days of the final project drawdown. If
satisfactory project conpletion information is not provided, HUD may
suspend further project set-ups or take other corrective actions.

(2) Additional HOVE funds nay be committed to a project up to one
year after project conpletion, but the anbunt of HOVE funds in the
proj ect may not exceed the maxi num per-unit subsidy anmount established
under Sec. 92.250.

http://edocket.access.gpo.gov/cfr_2004/apratr/24cfr92.502.htm[ 7/19/2011 3:37:18 PM]



Section

(e) Access by other participants. Access to the disbursement and
i nformati on system by other entities participating in the HOVE program
(e.g., State recipients) will be governed by procedures established by
HUD.
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Sec. 92.503 Program incone, repaynments, and recaptured funds.

(a% Program i ncone. (1% Program i ncone nmust be used in accordance
with the requirenents of this part. Programinconme nust be deposited in
t he participatin% jurisdiction's HOVE | nvestnment Trust Fund | oca
account unless the participating jurisdiction pernmits the State

reci pient or subrecipient to retain the programinconme for additiona
ggwgogrojects pursuant to the witten agreenent required by Sec.

(2) If the jurisdiction is not a participating jurisdiction when the
program incone is received, the funds are not subject to the
requirenents of this part.

(SL Program i ncone derived from consortium activities undertaken by
or wwthin a nenber unit of general |ocal government which thereafter
termnates its participation in the consortium continues to be program
i ncone of the consortium

(b% Repaynents. (1) Any HOMVE funds invested in housing that does not
nmeet the affordability requirenents for the period specified in Sec
92.252 or Sec. 92.254, as applicable, nust be repaid by the
participating jurisdiction in accordance with paragraph (b)(3) of this
secti on.

(2) Any HOVE funds invested in a project that is term nated before
compl etion, either voluntarily or otherwi se, nust be repaid by the
participating jurisdiction in accordance with Paragraph (b)(3) of this
section except for repaynents of project specific community housing
devel opnent organi zati on | oans which are waived in accordance with
Sec. Sec. 92.301(a)(3) and 92.301(b)(3).
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(3) If the HOME funds were disbursed fromthe participating
jurisdiction's HOVE Investnent Trust Fund Treasury account, they nust be
repaid to the Treasury account. |f the HOVE funds were disbursed from
the participating jurisdiction's HOVE | nvestrment Trust Fund |oca
account, they nust be repaid to the local account. If the jurisdiction
is not a participating jurisdiction when the repaynent is nade, the
ggngg4nust be renmitted to HUD and reallocated in accordance with Sec.

(c) Recaptures. HOVE funds recaptured in accordance with Sec.
92.254(a)(5)(ii) must be used in accordance with the requirenents of
this part. Recaptured funds must be deposited in the participating
jurisdiction's HOME Investment Trust Fund |ocal account unless the
participating jurisdiction permts the State recipient, subrecipient, or
communi ty housi ng devel opnent organization to retain the recaptured
funds for additional HOVE ProLects pursuant to the witten agreement
required by Sec. 92.504. If the jurisdiction is not a ﬁarticipating
jurisdiction when the recaptured funds are received, the funds nust be
remitted to HUD and real |l ocated in accordance with Sec. 92.454.
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Sec. 92.504 Participating jurisdiction responsibilities; witten agreenents;
on-site inspection.

(a) Responsibilities. The participating jurisdiction is responsible
for managing the day to day operations of 1ts HOVE program ensuring
that HOVE funds are used in accordance with all program requirenents and
witten agreenents, and taking appropriate action when perfornmance
problens arise. The use of State recipients, subrecipients, or
contractors does not relieve the Pal‘tl cipating jurisdiction of this
responsibility. The performance of each contractor and subrecipi ent nust
be reviewed at |east annually.

(b) Executing a witten agreenent. Before disbursing any HOVE funds
to any entity, the participating jurisdiction nust enter into a witten
agreenent with that entity. Before disbursing any HOVE funds to any
entity, a State recipient, subrecipient, or contractor which is
adm nistering all or a part of the HOVE program on behalf of the
participating jurisdiction, nmust also enter into a witten agreenent
with that entity. The witten agreement nust ensure conpliance with the
requirenents of this part.

(c) Provisions in witten agreenents. The contents of the agreenent
may vary depending upon the role the entity is asked to assunme or the
ty[)e of project undertaken. This section details basic requirenents by
role and the m nimum provisions that nust be included in a witten

agr eenent .

(1) State recipient. The provisions in the witten agreenment between
the State and a State reci ﬁi ent will depend on the program functions
that the State specifies the State recipient will carry out in

accordance with Sec. 92.201(b).

(i) Use of the HOVE funds. The agreenent nust describe the use of
the HOME funds, including the tasks to be performed, a schedule for
completing the tasks, and a budget. These itens nust be in sufficient
detail to provide a sound basis for the State to effectively nonitor
perfornmance under the agreenent.

(ii) Affordability. The agreenent mnust require housing assisted with
HOMVE funds to neet the affordability requirenents of Sec. 92.252 or
Sec. 92.254, as applicable, and nmust require repaynment of the funds if
the housing does not neet the affordability requirenents for the
specified time period.

(iii) Program i ncome. The agreenent nust state if programincone is
to be remitted to the State or to be retained by the State recipient for
additional eligible activities.

(iv) Uniform adm nistrative requirenents. The agreenent nust require
the State recipient to conply with applicable uniform admnistrative
requi renents, as described in Sec. 92.505.

(v) Project requirenment. The agreenent mnust require conpliance with
project requirements in subpart F of this part, as applicable in
accordance with the type of project assisted.

(vi) OQher programrequirenments. The agreenent nust require the
State recipient to carry out each activity in conpliance with all
Federal |aws and regul ations described in subpart H of this part, except
that the State recipient does not assune the State's responsibilities
for release of funds under
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Sec. 92.352 and the intergovernnmental review process in Sec. 92.357
does not apply to the State recipient.

(vii) Affirmative marketing. The agreenment nust specify the State
recipient's affirmative marketing responsibilities in accordance with
Sec. 92.351, if the HOVE funds received by the State recipient will be
used for housing containing five or nore assisted units.

(viii) Requests for disbursenent of funds. The agreement mnust
specify that the State recipient nay not request disbursenment of HOVE
funds under this agreenment until the funds are needed for paynent of
eligible costs. The ampbunt of each request nust be limted to the anount
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needed. Program incone nust be di sbursed before the State recipient
requests funds fromthe State

(ix) Records and reports. The agreenent nust specify the particul ar
records that must be maintained and the information or reports that nust
be submitted in order to assist the State in neeting its recordkeeping
and reporting requirenments.

(XE Enforcenent of the agreenent. The agreenent mnust provide for a
means of enforcenment of affordable housing requirenents by the State or
the intended beneficiaries, if the State recipient will be the owner at
proj ect completion of the affordable housing. The neans of enforcenent
may include liens on real pro?erty, deed restrictions, or covenants
running with the land. The affordability requirenents in Sec. 92.252
must be enforced by deed restriction. In addition, the agreenent nust
specify renmedies for breach of the HOVE requirenents. The agreenent nust
specify that, in accordance with 24 CFR 85.43, suspension or ternination
may occur if the State recipient materially fails to conply with any
term of the agreenent. The State nmay pernmit the agreenent to be
term nated for convenience in accordance with 24 CFR 85. 44.

(xi) If the State recipient provides funds to for-profit owners or
devel opers, nonprofit owners or devel opers, subrecipients, honmeowners,
honebuyers, tenants receiving tenant-based rental assistance, or
contractors who are providing services to the State recipient, the State
reci pient must have a witten agreenent with such entities which neets
the requirements of this section

(xii) Duration of the agreement. The duration of the agreement will
depend on which functions the State recipient perfornms (e.g., whether
the State recipient or the State has responsibility for nonitoring
rental projects for the period of affordability) and which activities
are funded under the agreenent.

(2) Subrecipient. A subrecipient is a public agency or nonprofit
selected by the participating jurisdiction to admnister all or a
Bortlon of the participating jurisdiction's HOVE Program The agreenent
_etregn the participating jurisdiction and the subrecipient nust
i ncl ude:

(i) Use of the HOVE funds. The agreenent nust describe the use of
the HOVE funds, including the tasks to be performed, a schedule for
completing the tasks, a budget, and the period of the agreenent. These
items nmust be in sufficient detail to provide a sound basis for the
participating jurisdiction effectively to nonitor performance under the
agr eenent .

(ii) Programinconme. The agreenent nust state if programincone is
to be remtted to the participating jurisdiction or to be retained by
the subrecipient for additional eligible activities.

(iii) Uniform administrative requirenents. The agreenment mnust
require the subrecipient to conply with applicable uniform
adm nistrative requirements, as described in Sec. 92.505.

(iv) Oher program requirenents. The agreenent nust require the
subrecipient to carry out each activity in conpliance with all Federa
|l aws and regul ati ons described in subpart H of this part, except that
the subrecipi ent does not assune the participating jurisdiction's
responsibilities for environnmental review under Sec. 92.352 and the
i ntergovernmental review process in Sec. 92.357 does not apﬂly.

(v) Affirmative marketing. The agreement nust specify the
subrecipient's affirmati ve marketing responsibilities in accordance with
Sec. 92.351, if the HOVE funds adm nistered by the subrecipient will be
used for housing containing five or nore assisted units.
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(vi) Requests for disbursement of funds. The agreement nust specify
that the subrecipient may not request disbursenent of funds under the
agreenment until the funds are needed for payment of eligible costs. The
anount of each request nust be limted to the anmount needed. Program
i ncone nust be disbursed before the subrecipient requests funds from the
participating jurisdiction.

(vi1) Reversion of assets. The agreenment must specify that upon
expiration of the agreenent, the subrecipient nust transfer to the
participating jurisdiction any HOME funds on hand at the tine of
?xphratlon and any accounts receivable attributable to the use of HOVE

unds.

(viii) Records and reports. The agreenment nust specify the
particul ar records that must be maintained and the information or
reports that must be submitted in order to assist the participating
jurisdiction in nEetin? its recordkeeping and reporting requirenents.

(ix) Enforcement of the agreenent. The agreenent nust specify
renedi es for breach of the provisions of the agreement. The agreenent
must specify that, in accordance with 24 CFR 85.43, suspension or
termnation may occur if the subrecipient materially fails to conply
with any term of the agreenment. The participating jurisdiction my
permt the agreement to be term nated for convenience in accordance with
24 CFR 85. 44.
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(x) If the subrecipient provides HOVME funds to for-profit owners or
devel opers, nonprofit owners or devel opers, subrecipients, honmeowners,
honebuyers, tenants receiving tenant-based rental assistance, or
contractors, the subrecipient nmust have a witten agreenent which neets
the requirenments of this section

(3) For-profit or nonprofit housing owner, sponsor or devel oper
(other than single-family owner-occupant)--(i) Use of the HOVE funds.
The agreenent between the participating jurisdiction and a for-profit or
non-profit housing owner, sponsor or devel oper mnust describe the use of
the HOME funds, including the tasks to be perforned, a schedule for
completing the tasks, and a budget. These itens nust be in sufficient
detail to provide a sound basis for the participating jurisdiction to
effectively nonitor performance under the agreenent.

(ii) Arfordability. The agreenent nust require housing assisted with
HOVE funds to neet the affordability requirenments of Sec. 92.252 or
Sec. 92.254, as applicable, and nust require repaynment of the funds if
the housi ng does not neet the affordability requirenents for the
specified time period. If the owner or developer is undertakin% renta
proj ects, the agreement nust establish the initial rents and the

rocedures for rent increases. If the owner or developer is undertaking
onmeownership projects for sale to honebuyers in accordance with Sec.
92.254(a), the agreement nust set forth the resale or recapture

requi renents which rmust be inposed on the housing

(iii) Project requirements. The agreenment nust require conpliance
with project requirements in subpart F of this part, as applicable in
accordance with the type of project assisted.

(iv) Property standards. The agreement must require the housing to
meet the property standards in Sec. 92.251 and the |ead-based paint
requirenents in part 35, subparts A B, J, K, Mand R of this title,
upon project conpletion. The agreement must al so require owners of
rental housing assisted with HOVE funds to nmintain the housing
conplhance with Sec. 92.251 for the duration of the affordability
peri od.

(v) Oher programrequirements. The agreenment nust require the
owner, devel oper or sponsor to carry out each project in conpliance with
t he follomﬁn% requi rements of subpart H of this part:

(A) If the project contains 5 or nore HOMVE-assisted units, the
agreement nust specify the owner or developer's affirmative nmarketing
responsibilities as enunerated by the participating jurisdiction in
accordance with Sec. 92.351.

(B) The federal requirements and nondi scrimnation established in
Sec. 92. 350.

(O Any displacenent, relocation, and acqui sition requirenents
i mposed by the participating jurisdiction consistent with Sec. 92.353.

(D) The labor requirenments in Sec. 92.354.
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(E) The conflict of interest provisions prescribed in Sec.
92. 356(f).

(vi) Records and reports. The agreenent nust specify the particul ar
records that nust be nmmintained and the information or reports that nust
be subnmitted in order to assist the participating jurisdiction in
neeting its recordkeeping and reporting requirenents. )

(vii) Enforcenent of the agreement. The agreenment nust provide for a
nmeans of enforcenent of the affordable housing requirenents by the
participating jurisdiction or the intended beneficiaries. This nmeans of
enforcenent may include liens on real property, deed restrictions or
covenants running with the land. The affordability requirenments in Sec
92.252 nust be enforced by deed restriction. In addition, the agreement
nust specify remedies for breach of the provisions of the agreenent.

(viii) Requests for disbursement of funds. The agreenent nust
SﬁeCIfy that the devel oper may not request disbursenent of funds under
the agreenment until the funds are needed for paynent of eligible costs
The anount of each request nust be limted to the amount needed

(ix) Duration of the agreement. The agreement nust specify the
duration of the agreenent. |f the housing assisted under this agreenent
is rental housing, the agreenment nust be in effect through the
affordability period required by the participating jurisdiction under
Sec. 92.252. If the housing assisted under this agreenment is
honmeowner shi p housi ng, the agreement must be in effect at |east unti
conmpl etion of the project and ownership by the |ow-inconme famly.

(x? Communi ty housing devel opnent organi zation provisions. If the
nonprofit owner or developer is a comunity housing devel opnent
organi zation and is usin% set -asi de funds under Sec. 92.300, the
agreenent nust include the appropriate provisions under Sec. Sec.

92.300 and 92. 301.

(4) Contractor. The participating jurisdiction selects a contractor
t hrough applicabl e procurenment procedures and requirenments. The
contractor provides goods or services in accordance with a witten
agreenent (the contract). For contractors who are adninistering all or a

http://edocket.access.gpo.gov/cfr_2004/apratr/24cfr92.504.htm[ 7/19/2011 3:38:06 PM]



Section

Portion of the HOVE program the contract nust include at a nininmmthe
ol | owi ng provi sions:

(i) Use of the HOVE funds. The agreenent nust describe the use of
the HOVE funds, including the tasks to be performed, a schedule for
compl eting the tasks, a budget, and the length of the agreenent.

(ii) Program requirenents. The agreenent nust provide that the
contractor is subject to the requirenents in part 92 that are applicable
to the participatln% jurisdiction, except Sec. Sec. 92.505 and 92. 506
do not apply, and the contractor cannot assune the participating
jurisdiction responsibilities for environnmental review, decisionmaking,
and action under Sec. 92.352. Were the contractor is administering
onlr a portion of the program the agreement nust list the requirenents
applicable to the activities the contractor is administering.

(iii) Duration of agreement. The agreement mnust specify the duration
of the contract. Cenerally, the duration of a contract should not exceed
two years.

(5) Homebuyer, honeowner or tenant receiving tenant-based rental or
security deposit assistance. Wen a participatin% jurisdiction provides
assi stance to a homebuyer, honeowner or tenant the witten agreement nay
take many forms depending upon the nature of assistance. As appropriate,
it must 1nclude as a m ninum

(i) For honebuyers, the agreenent nust conformto the requirenments
in Sec. 92.254(a), the value of the property, principal residence
| ease-purchase, 1 f applicable, and the resale or recapture provisions
The agreenent nust specify the anmount of HOME funds, the form of
assi stance, e.g., grant, anortizing |oan, deferred ﬁa ment | oan, the use
of the funds (e.g., down-paynent, closing costs, rehabilitation) and the
time by which the housing nust be acquired

(i) For hormeowners, the agreenment nust conformto the requirenents
in Sec. 92.254(b) and specify the anopunt and form of HOMVE assi st ance,
rehabilitation work to be undertaken, date for conpletion, and property
standards to be net.

(iii) For tenants, the rental assistance contract or the security
deposi t
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contract nust conformto Sec. Sec. 92.209 and 92. 253

(d) On site inspections--(1) HOVE assisted rental housing. During
the period of affordability, the participating jurisdiction nust perform
on-site inspections of HOVE-assisted rental housing to determine
compliance with the property standards of Sec. 92.251 and to verify the
informati on subnmitted by the owners in accordance with the requirenents
of Sec. 92.252 no less than: every three years for projects containing
1 to 4 units; every two years for projects containing 5 to 25 units; and
every year for projects containing 26 or nore units. |nspections nust be
based on a sufficient sanple of units. o ) S

(2) Tenant-based rental assistance. The participating jurisdiction
must perform annual on-site inspections of rental housing occupied by
tenants receiving HOVE-assisted TBRA to determne conpliance with the
property standards of Sec. 92.251.

[61 FR 48750, Sept. 16, 1996, as anended at 64 FR 50224, Sept. 15, 1999
67 FR 61757, COct. 1, 2002; 68 FR 56404, Sept. 30, 2003]
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TI TLE 24--HOUSI NG AND URBAN DEVELOPMENT
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Subpart K_Program Adni ni stration
Sec. 92.505 Applicability of uniform admnistrative requirenents.

(a) Governnental entities. The requirenments of OVB Circular No. A-87
and the follow ng requirements of 24 R part 85 apply to the
participating jurisdiction, State recipients, and any governnental
subreci pi ent receiving HOME funds: Sec. Sec. 85.6, 85.12, 85.20, 85.22,
85.26, 85.32 through 85.34, 85.36, 85.44, 85.51, and 85.52.

(b) Non-profit organizations. The requirenents of OMB Circul ar No.
A-122 and the followi ng requirenments of 24 CFR part 84 apply to
subreci pients receiving HOVE funds that are nonprofit organizations that
are not governnental subrecipients: Sec. Sec. 84.2, 84.5, 84.13 through
84.16, 84.21, 84.22, 84.26 through 84.28, 84.30, 84.31, 84.34 through
24. 3;, 84.40 through 84.48, 84.51, 84.60 through 84.62, 84.72, and
4.73.

(c) ovB Grculars referenced in this part may be obtained from
Executive O fice of the President, Publication Service, 725 17th Street,
N. W, Suite G 2200, Washington, DC 20503; tel ephone: (202) 395-7332.

[61 FR 84750, Sept. 16, 1996, as anended at 62 FR 28930, My 28, 1997]
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Sec. 92.506 Audit.

Audits of the participating jurisdiction, State recipients, and
ggbrzgci pi ents nmust be conducted In accordance with 24 CFR 84.26 and

[67 FR 61757, Cct. 1, 2002]
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Sec. 92.507 C oseout.

Home funds will be closed out in accordance w th procedures
establ i shed by HUD.

[62 FR 44840, Aug. 22, 1997]
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TI TLE 24--HOUSI NG AND URBAN DEVELOPMENT
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Subpart K_Program Adni ni stration
Sec. 92.508 Recordkeeping.

~ (a) CGeneral. Each participating jurisdiction nust establish and
mai ntaln sufficient records to enable HUD to determni ne whether the
participating jurisdiction has met the requirenents of this part. At a
mnimum the follow ng records are needed:

(1) Records concerning designation as a participating jurisdiction.
(i) For a consortium the consortium agreenent anong the participating
nmenber units of general |ocal governnment as required by Sec. 92.101.

(ii) For a unit of general |ocal governnment receiving a fornula
al location of less than $750,000 (or less than $500,000 in fiscal years
in which Congress appropriates less than $1.5 billion for this part),
records denmpnstrating that funds have been made avail able (either by the
State or the unit of general |ocal governnent, or both) equal to or

reater than the difference between its formula allocation and $750, 000
zor $500,000 in fiscal years in which Congress appropriates |ess than
1.5 billion) as required by Sec. 92.102(b).

(2) Programrecords. (i) Records of the efforts to maximze
participation by the private sector as required by Sec. 92.200.

(ii? The forns of HOVE assistance used in the program including any
forns of investment described in the Consolidated Pl an under 24 CFR part
91 which are not identified in Sec. 92.205(b).

(iii) The subsidy |layering guidelines adopted in accordance wth
Sec. 92.250 which support the participating jurisdiction's Consolidated
Plan certification.

(iv) If existing debt is refinanced for multi-famly rehabilitation
projects, the refinancing guidelines established
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in accordance with Sec. 92.206(b), described in the Consolidated Plan.

(v) If HOVE funds are used for tenant-based rental assistance,
records supporting the participating jurisdiction's Consolidated Plan
certification in accordance with Sec. 92.209(bL, i ncl udi ng
docunmentation of the local market conditions that led to the choice of
this option; witten selection policies and criteria; supporting
docunentation for preferences for specific categories of 1Individuals
with disabilities; and records supporting the rent standard and mi ni num
tenant contribution established in accordance with Sec. 92.209(h).

(vi% If HOVE funds are used for tenant-based rental assistance or
rental housing, records evidencing that not |ess than 90 percent of the
fam lies receiving such rental assistance neet the inconme requirenments
of Sec. 92.216.

(vii) If HOVE funds are used for honeownership housing, the

rocedures used for establishing 95 percent of the nedian purchase price
PPr the area in accordance with Sec. 92.254(a)(2), in the Consolidated
an.

(viii) If HOVE funds are used for acquisition of housing for
honeownership, the resale or recapture guidelines established in
accordance with Sec. 92.254(a)(5), in the Consolidated Pl an.

(ix) Records denpbnstrating conpliance with the nmatching requirenents
of Sec. 92.218 through Sec. 92.222 including a running |og and project
records docunenting the type and amount of match contributions by

roj ect.
P ](x) Records docunenting conpliance with the 24 nonth conmm t ment
deadl i ne of Sec. 92.500(d).

(xi) Records denobnstrating conpliance with the fifteen percent CHDO
set -asi de requirenent of Sec. 92.300(a).

(xii) Records docunenting conpliance with the ten percent linmitation
on adm nistrative and planning costs in accordance with Sec. 92.207

(3) Project records. (i) A full description of each project assisted
with HOVE funds, including the location, form of HOVE assistance, and
the units or tenants assisted with HOVE funds.

(ii) The source and application of funds for each project, including
supporting docunentation in accordance with 24 CFR 85. 20.
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(iii) Records denonstrating that each rental housing or
homeowner ship project meets the m ninum per-unit subsidy amount of Sec.
92.205%c), the maxi num per-unit subsidy ambunt of Sec. 92.250(a) and
ggezgg(gidy | ayering guidelines adopted in accordance with Sec.

(iv) Records denonstrating that each project neets the property
Sgagggrds of Sec. 92.251 and the |ead based paint requirenents of Sec.

(v) Records denonstrating that each famly is incone eligible in
accordance with Sec. 92.203

(vi) Records denpbnstrating that each tenant-based rental assistance
project neets the witten tenant selection policies and criteria of
Sec. 92.209(c), including the tenant preference requirenments, the rent
reasonabl eness requirenents of Sec. 92.209(f), the maxi mum subsidy
provi sions of Sec. 92.209(h), HQS inspection reports, and cal cul ation
of the HOVE subsi dy.

(vii) Records denonstrating that each rental housing project neets
the affordability and inconme targeting requirenents of Sec. 92.252 for
the required period. Records nmust be kept for each famly assisted.

~(viii) Records denobnstrating that each nmultifamly rental housing
project involving rehabilitation with refinancing conplies with the
refinancing guidelines established in accordance with Sec. 92.206(b).

(ix) Records denobnstrating that each |ease for a tenant receiving
tenant - based rental assistance and for an assisted rental housing unit
complies with the tenant and participant protections of Sec. 92.253.
Records nust be kept for each famly

(x) Records denvnstratin% that the purchase price or estimated val ue
after rehabilitation for each homeownershi p housing ﬁroject does not
exceed 95 percent of the nedian purchase price for the area in
accordance with Sec. 92.254(a)(2§. The records nust denonstrate how the
estimated val ue was determ ned

(xi) Records denonstrating that each honeownership project nmeets the
affordability requirements of Sec. 92.254 for the required period.

(xii) Records denonstrating that any pre-award costs charged to the
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all ocation neet the requirenents of Sec. 92.212

(xiii) Records denonstrating that a site and nei ghborhood standards
revi ew was conducted for each project which includes new construction of
rental housing assisted under this part to determine that the site neets
the requirements of 24 CFR 983.6(b), in accordance with Sec. 92.202

(4) Conmunity Housing Devel opnent Organi zations (CHDOs) Records. (i)
Witten agreenents reserving funds to CHDOs in accordance with
Sec. 92.300(a).

(ii) Records setting forth the efforts nmade to identify and
encourage CHDGs, as required by Sec. 92.300(b).

(iir) The name and qualifications of each CHDO and amount of HOVE
CHDO set - aside funds reserved and comm tted.

(iv) Records denpbnstrating that each CHDO conplies with the witten
agreenent s reSU|red by Sec. 92.504. . . )

(v) Records concerning the use of CHDO setaside funds, including
funds used to devel op CHDO capacity pursuant to Sec. 92.300(b).

(vi) Records concerning the use of funds for CHDO operati ng expenses
and denonstrating conpliance with the requirenments of Sec. 92.208,

Sec. 92.300(e) and Sec. 92.300(f).

(vii) Records concerning the tenant participation plan required by
Sec. 92. 303.

(viii) Records concernin? proj ect -specific assistance to CHDOs
pursuant to Sec. 92.301, including the inpedinments to repaynent, if
repaynment is waived

(5) Financial records. (i) Records identifying the source and
aPFIication of funds for each fiscal year, including the formula
all ocation, any reallocation (identified by federal fiscal year
Sgprggrh?tion), and any State or |ocal funds provided under Sec.

.1 .

(i?) Records concerning the HOVE |Investnment Trust Fund Treasury
account and |ocal account required to be established and naintai ned by
Sec. 92.500, including deposits, disbursenents, bal ances, supporting
docunent ati on and any other information required by the program
di sbursenment and information system established by HUD

(iii) Records identifying the source and application of program
i ncone, repaynents and recaptured funds.

(iv) Records denobnstrating adequate budget control, in accordance
with 24 CFR 85.20, including evidence of periodic account
reconciliations.

(6) Program administration records. (i) Records denpnstrating
conmpliance with the witten agreenments required by Sec. 92.504.

(ii) Records denmpnstrating conpliance with the applicable uniform
adm ni strative requi rements required by Sec. 92.505.
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(iii) Records docunenting required inspections, nonitoring reviews
and audits, and the resolution of any findings or concerns.

(7) Records concerning other Federal requirenents--(i) Equal
opportunity and fair housing records. (A) Data on the extent to which
each racial and ethnic group and singl e-headed househol ds gby ender of
househol d head) have applied for, participated in, or benefited from
any programor activity funded in whole or in part with HOVE funds.

(B) Docunentation of actions undertaken to neet the requirenments of
24 CFR part 135 which inplenents section 3 of the Housing Devel opnent
Act of 1968, as anended (12 U.S. C. 1701u).

(C Docunentation of the actions the participating jurisdiction has
taken to affirmatively further fair housing.

ii) Affirmative nmarketing and MBE/ WBE records.
A) Records denonstrating conpliance with the affirmative marketing
procedures and requirenents of Sec. 92.351.

(B) Docunentation and data on the steps taken to inplenent the
jurisdiction's outreach prograns to minority-owned (MBE) and fenal e-
owned (WBE) businesses including data indicating the racial/ethnic or
gender character of each business entity receiving a contract or
subcontract of $25,000 or nore paid, or to be paid, with HOVE funds; the
amount of the contract or subcontract, and documentation of
Barticipating jurisdiction's affirmative steps to assure that mnority

usi ness and wonen's business enterprises have an equal opportunity to
obtain or conpete for contracts and subcontracts as sources of supplies
equi pnent, construction, and services.

(iii) Records denonstrating conpliance with the environnmental review
requi renents of Sec. 92.352 and 24 CFR part
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58, including flood insurance requirenents.

(iv) Records denonstrating conpliance with the requirenents of Sec
92. 353 regarding displacenment, relocation, and real property
acqui sition, including project occupancy lists identifying the name and
address of all persons occupying the real property on the date described
in Sec. 92.353(c)(2)(i)(A), nmoving into the property on or after the
date described in Sec. 92.353(c)(2)(i)(A), and occupying the property
upon conpletion of the project.

(v) Records denonstrating conpliance with the | abor requirenments of
Sec. 92.354, including contract provisions and payroll records.

(vi) Records denonstrating conpliance with the |ead-based paint
requi renents of part 35, subparts A B, J, K Mand R of this title.

(vii) Records supporting exceptions to the conflict of interest
prohi bition pursuant to Sec. 92.356

(viii) Debarnent and suspension certifications required by 24 CFR
parts 24 and 91.

(ix) Records concerning intergovernnental review, as required by
Sec. 92. 357

(b) States with State Recipients. A State that distributes HOVE
funds to State recipients nust require State recipients to keep the
records required by para%raphs (a)(2), (a)(3), (a)(5), (a)(6) and (a)(7)
of this section, and such other records as the State determnes to be
necessary to enable the State to carry out its responsibilities under
this part. The State need not duplicate the records kept by the State
reci pients. The State nust keep records concerning its review of State
reci pients required under Sec. 92.201(b)(3).

(c) Period of record retention. Al records pertaining to each
fiscal year of HOVE funds nust be retained for the nost recent five year
peri od, except as provided bel ow.

(1) For rental housing projects, records nmay be retained for five
years after the project conpletion date; except that records of
i ndi vidual tenant incone verifications, project rents and project
i nspections nust be retained for the nost recent five year period, unti
five years after the affordability period term nates.

(2) For honmeownership housing projects, records may be retained for
five years after the project conpletion date, except for docunents
i mposi ng recapture/resale restrictions which nust be retained for five
years after the affordability period term nates.

(3) For tenant-based rental assistance projects, records nust be
retained for five years after the period of rental assistance
t erm nat es.

(4) Witten agreements nust be retained for five years after the
agreenent term nates.

#5) Records covering displacenents and acquisition nmust be retained
for five years after the date by which all persons displaced fromthe
property and all Fersons mhosemﬁrOEerty is acquired for the project have
received the final paynment to ich they are entitled in accordance with
Sec. 92. 353.

(6) If any litigation, claim negotiation, audit, nonitoring
i nspection or other action has been started before the expiration of the
required record retention period records nust be retained until
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conpl etion of the action and resolution of all issues which arise from
it, or until the end of the required period, whichever is later.

(d) Access to records. (1) The participating jurisdiction mnust
provide citizens, public agencies, and other interested parties with
reasonabl e access to records, consistent with applicable state and |oca
| aws regarding privacy and obllgatlons of confidentiality.

(2) HUD and the Comptroller General of the United States, any of
their representatives, have the right of access to any pertlnent books
docunents, papers or other records of the participating jurisdiction,
state reC|p|ents and subrecipients, in order to nake audits,
exam nations, excerpts, and transcripts.

[61 FR 48750, Sept. 16, 1996, as anended at 64 FR 50224, Sept. 15, 1999
67 FR 61757, Cct. 1, 2002]
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Subpart K_Program Adni ni stration
Sec. 92.509 Performance reports.

(a) Managenent reports. Each participating jurisdiction nust submt
managenment reports on its HOME | nvestnent Partnerships Programin such
format and at such time as HUD may prescribe.

[[ Page 637]]

(b) Annual performance report. For annual performance report
requi renents, see 24 CFR part 91.
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Subpart L_Performance Revi ews and Sanctions

Sec. 92.550 Perfornmance reviews.

(a) General. HUD will review the performance of each participating
jurisdiction in carrying out its responsibilities under this part
whenever determi ned necessary by HUD, but at |east annually. In
conductin? performance reviews, HUD will rely primarily on infornmation
obtained fromthe participating jurisdiction"s and, as appropriate, the
State recipient's records and reports, findings fromon-site nonitoring
audit reports, and information generated from the di sbursenent and
i nformati on system established by HUD. Where applicable, HUD may al so
consi der relevant information pertainin? to a participating
jurisdiction's or State recipient's performance gained from ot her
sources, including citizen coments, conplaint determnations, and
litigation. Reviews to determine conpliance with specific requirenents
of this part will be conducted as necessary, with or w thout prior
notice to the participating jurisdiction or State recipient.
Conprehensi ve perfornmance revi ews under the standards 1 n paragraph (b)
of this section will be conducted after prior notice to the
participating jurisdiction.

(b) Standards for conprehensive performance review. A participating
jurisdiction's performance will be conprehensively revi ened
periodically, as prescribed by HUD, to determ ne

(1) For local participating jurisdictions and State participating
jurisdictions adm nistering their own HOVE progranms, whether the
participating jurisdiction has conmitted the HOME funds in the United
States Treasury account as required by Sec. 92.500 and expended the
funds in the United States Treasury account as required by Sec. 92.500,
and has nmet the requirenments of this part, particularly eligible
activities, inconme targeting, affordability, and matching requirenments;
or

(2) For State participating jurisdictions distributing HOVE funds to
State recipients, whether the State has met the matching contribution
and other requirements of this part; has distributed the funds in
accordance with the requirenents of this part; and has made such reviews
and audits of its State recipients as may be appropriate to determ ne
whet her they have satisfied the requirenents of paragraph (b)(1) of this
secti on.
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Subpart L_Performance Revi ews and Sanctions
Sec. 92.551 Corrective and renedi al actions.

(a) General. HUD will use the procedures in this section in
conducting the performance review as provided in Sec. 92.550 and in
taking corrective and remedi al actions.

Performance review. (1) If HUD determines prelimnarily that the
participating jurisdiction has not nmet a requirenent of this part, the
participating jurisdiction will be given notice of this determ nation
and an opportunity to denponstrate, within the tinme prescribed by HUD
(not to exceed 30 days) and on the basis of substantial facts and data,
that it has done so.

(2) If the participating jurisdiction fails to denonstrate to HUD s
satisfaction that it has net the requirenment, HUD will take corrective
or renedial action in accordance with this section or Sec. 92.552.

(c) Corrective and renedial actions. Corrective or remedial actions
for a perfornmance deficiency (failure to neet a provision of this part)
will be designed to prevent a continuation of the deficiency;, mtigate,
to the extent possible, its adverse effects or consequences; and prevent
its recurrence.

(1) HUD rmay instruct the participating jurisdiction to submt and
conply with proposals for action to correct, nmitigate and prevent a
performance deficiency, including:

(i) Preparing and following a schedule of actions for carrying out
the affected activities, consisting of schedules, tinetables, and
m | estones necessary to inplenment the affected activities;

(ii) Establishing and following a rranagerrent pl an that assigns
responsibilities for carrying out the renmedial actions;

[[ Page 638]]

(iii) Canceling or revising activities likely to be affected by the
performance deficiency, before expending HOVE funds for the activities;

(iv) Reprogrammi ng HOMVE funds that have not yet been expended from
affected activities to other eligible activities;

(v) Reinbursing its HOVE Investnent Trust Fund in any anount not
used in accordance with the requirenments of this part;

g (vi) Suspendi ng disbursenment of HOVE funds for affected activities;

an

(vii) Making matching contributions as draws are made from the
participating jurisdiction's HOVE Investnent Trust Fund United States
Treasury Account.

(2) HUD rmay al so change the nethod of payment from an advance to
rei _mlau[)Iserrent asis; and take other renedies that may be legally
avai | abl e.
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TI TLE 24--HOUSI NG AND URBAN DEVELOPMENT
PART 92 HOVE | NVESTMENT PARTNERSHI PS PROGRAM - Tabl e of Contents
Subpart L_Performance Revi ews and Sanctions
Sec. 92.552 Notice and opportunity for hearing; sanctions.

(a) If HUD finds after reasonable notice and opportunity for hearing
that a participating jurisdiction has failed to conply with any

rovision of this part and until HUD is satisfied that there is no
onger any such failure to conply:

(1) HUD shall reduce the funds in the Participating jurisdiction's
HOMVE | nvestnent Trust Fund by the anmount of any expenditures that were
not in accordance with the requirements of this part; and

2) HUD may do one or nore of the follow ng

i) Prevent withdrawals from the participating jurisdiction s HOVE

I nvestment Trust Fund for activities affected by the failure to conplz;
(ii) Restrict the participating jurisdiction' s activities under this

art to activities that conformto one or nore nodel prograns which HUD

as devel oped in accordance with section 213 of the Act;

(iii) Renpbve the participating jurisdiction from participation in
all ocations or reallocations of funds made avail abl e under subpart B or
J of this part;

(iv) Require the participating jurisdiction to make matching
contributions in anmounts required by Sec. 92.218(a) as HOME funds are
drawn from the participating jurisdiction's HOVE Investnent Trust Fund
United States Treasury Account. Provided, however, that HUD nay on due
noti ce suspend paynents at any tinme after the issuance of a notice of
opportunity for hearing pursuant to paragraph (b)(1) of this section,
pendi ng such hearing and a final decision, to the extent HUD determn nes
such action necessar% to preclude the further expenditure of funds for
activities affected by the failure to conply.

(b) Proceedings. Wien HUD proposes to take action pursuant to this
section, the respondent in the proceedings will be the participating
Lurisdiction or, at HUD s option, the State recipient. Proceedings wll

e conducted in accordance with 24 CFR part 26, subpart B

[61 FR 48750, Sept. 16, 1996, as anended at 62 FR 44840, Aug. 22, 1997]
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Subpart M Anerican Dream Downpaynment Initiative
Sec. 92.600 Purpose.
Source: 69 FR 16766, Mar. 30, 2004, unless otherw se noted.
adde(IjE,ffngHe::/tei \I/Dgtgprl\golt e:29:At2884.FR 16766, Mar. 30, 2004, Subpart M was

This subpart describes the requirenents for the HOVE Program
Ameri can Dream Downpaynment |nitiative (ADDI). Through the ADDI, HUD
nakes formula grants to participating jurisdictions that qualify for
all ocations to assist lowincone famlies achi eve homeownership in
accordance with the provisions of this subpart. Unless otherw se noted
in this subpart, the HOVE Program requirenents contained in subparts B
through L of this part do not apply to the ADDI .
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Subpart M Anerican Dream Downpaynment Initiative
Sec. 92.602 Eligible activities.

a) Eligible activities. ADDI funds may only be used for

1) Downpaynment assistance towards the purchase of single famly
housing by low-incone fanmlies who are first-tinme homebuyers; and

(2) Rehabilitation that is conpleted in conjunction with the hone
pur chase

[ [ Page 639]]

assisted with ADDI funds. The rehabilitation assisted with ADD funds,
including the reduction of |ead paint hazards and the renediation of

ot her home heal th hazards, nust be conpleted within one year of the
purchase of the home. Total rehabilitation shall not exceed 20 percent

of the participating jurisdiction's ADDI fiscal year formula allocation.
FY2003 ADDI funds may not be used for rehabilitation.

(b? Eligible project costs. ADDI funds may be used for the follow ng

eligible costs:
1) Acquisition costs. The costs of acquiring single fam |y housing.
2) Rehabilitation costs. The eligible devel opment hard costs for
rehabilitation projects described in Sec. 92.206(a) and the costs for

reduction of |ead paint hazards and the renedi ati on of other hone health
hazards. FY2003 ADDI funds may not be used for rehabilitation.

(3) Related soft costs. Reasonable and necessary costs incurred by
the honmebuyer or participating jurisdiction and associated with the
financing of single fam |y housing acquisition and rehabilitation. These
costs include, but are not limted to:

(i) Costs to process and settle the financing for purchase of a
hone, such as private lender origination fees, credit report fees, fees
for title evidence, fees for recordation and filing of |egal docunents,
attorneys fees, and private appraisal fees.

(ii) Architectural, engineering, or related professional services
required to prepare plans, draw ngs, specifications, or work wite-ups.

(iii) Costs to provide information services, such as fair housing
information to prospective honeowners.

~(iv) Staff and overhead costs directly related to carrying out the
project, such as work specifications preparation, |oan processing
I nspections, and other services related to assisting a potentia
honebuyer (e.g., housing counseling), which may be charged to project
costs only if the individual purchases single fanmly housing wth ADD
assi st ance.

(v) Costs of environmental review and rel ease of funds (in
accordance with 24 CFR part 58) that are directly related to the

roj ect.

P ](4) Ineligible costs. ADDI funds may not be used for the devel opnent
costs (hard costs or soft costs) of new construction of housing or for
rental assistance.

(c) Fornms of investment. A participating jurisdiction may invest
ADDI funds as interest-bearing |oans or advances, non-interest bearing
| oans or advances, interest subsidies consistent with the purposes of
this subpart, deferred paynent |oans, grants, or other forns of
assi stance that HUD determines to be consistent with this subpart. Each
partici pating Lurlsdlctlon has the right to establish the terns of
assi stance, subject to the requirenments of this subpart.

(d) M ninmum anount of assistance. The m ni mum anount of ADDI funds
gg 880 ination with HOVE funds that must be invested in a project is

(e) Maxi mum anount of assistance. The anmpunt of ADDI funds provided
to any famly shall not exceed the greater of six percent of the
purchase price of the single famly housing or $10,000. This limtation
does not apply to FY2003 ADDI funds.

(f) Limtation on subrecipients and contractors. A participating
jurisdiction may not provide ADDI funds to an entity or organization
that provi des downpaynent assistance, if the activities of that entity
or organization are financed in whole or in part, directly or
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indirectly, by contributions, service fees, or other payments from the
sellers of housing, whether or not made in conjunction with the sale of
specific housing acquired with ADDI funds.
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Sec. 92.604 ADD allocation fornmnula.

(a) General. HUD will provide ADDI funds to participating
jurisdictions in amunts determined by the fornula described in this
section.

(b) Allocation to states that are participating jurisdictions. HUD
will provide ADDI funds to each state in an anobunt that is equal to the
percentage of the national total of |ow-incone households residing in
rental housing in the state, as determ ned on the basis of the nost
recent available U S. census data (as adjusted by HUD).

(c) Local partici Pati ng jurisdictions. Subject to paragraph (d) of
this section, HUD will further allocate to each

[ [ Page 640]]

| ocal participating jurisdiction located within a state an anmount equal
to the percentage of the state-wide total of |ow-incone househol ds
residing in rental housing in such participati n? jurisdiction, as
determ ned on the basis of the nost recent available U S. census data

(as adjusted by HUD).
(d} Limtation on allocations to |ocal participati n? jurisdictions.
(1) Allocations under paragraph (c) of this section shall be nade only

if the local participating jurisdiction:

(i) Has a total population of 150,000 individuals or nore, as
determ ned on the basis of the nobst recent available U S. census data
(as adjusted by HUD); or

Eil) Woul d receive an allocation of $50,000 or nore.

2) Any allocation that would have otherw se been made to a [ ocal
participating jurisdiction that does not neet the requirenents of
paragraph (d)(1) of this section shall revert back to the state in which
the participating jurisdiction is |ocated.

(e) Consortia with nmenbers in nmore than one state. A consortium with
menbers in nmore than one state will receive an allocation if the
consortium neets the requirements described in paragraph (d) of this
secti on.

(f) Allocation of FY2003 ADDI funds. For the allocation of FY2003
ADDI funds, HUD will consider a participating jurisdiction's need for,
and prior commtnent to, assistance to honebuyers. Puerto Rico is a
““state'' for FY2003 ADDI funds.

(1) Need. The need of the participating jurisdiction for assistance
to honebuyers is neasured by its ADDI formula allocation, as calcul ated
under paragraphs (b) through (e) of this section.

(2§) Prior commtnment. Only those participating jurisdictions that
have deronstrated prior conmitnment to assistance to honebuyers wil |
recei ve FY2003 ADDI funds. A participating jurisdiction has denonstrated
prior conmtrent to hormebuyers if it has previously comitted funds to
such purpose under the HOVE program the Community Devel opnent Bl ock
Grants (CDBQ ?rogram nort gage revenue bonds, or existing funding from
state and | ocal governnents.
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Sec. 92.606 Reallocations.

If any funds allocated to a participating g urisdiction under Sec.
92. 604 becone available for reallocation, the funds shall be reallocated
in the next fiscal year in accordance with Sec. 92.604.
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Sec. 92.608 Consolidated plan.
To receive an ADDI fornula allocation, a participating jurisdiction

must address the use of the ADDI funds in its consolidated plan
submtted in accordance with 24 CFR part 91.
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Sec. 92.610 Program requirenents.

The follow ng program requirenments contained in subpart E of this
part apply to the ADDI:

(a;) Private-public partnership. The private-public partnership
provisions contained in Sec. 92.200 apply to the ADDI.

(b) Distribution of assistance. The distribution of assistance
requirenents contained in Sec. 92.201 apply to the ADDI.

(c) Income determinations. The inconme determnation requirenents
contained in Sec. 92.203 apply to the ADDI.

(d) Pre-award costs. The requirenents regarding pre-award costs
contained in Sec. 92.212 apply to the ADD .

(e) Matching contribution requirenent. The matchi n% contribution
requi renents contained in Sec. Sec. 92.218 through 92.222 apply to
FY2003 ADDI funds only.
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Sec. 92.612 Project requirenents.

The follow ng project requirenments contained in subpart F of this
part apply to the ADDI:

(a) Maximum per-unit subsidy anpunt and subsidy |ayering. The
maxi mum per-unit subsidy limts and subsidy |ayering requirenments
contained in Sec. 92.250 apply to the total HOVE and ADDI funds in a
proj ect.

(b) Property standards. Housing assisted with ADD funds nust neet
the property standards contained in Sec. 92.251

(c) Qalification as affordable housing. Housing assisted with ADD
funds nust neet the affordability requirements contained in Sec.
92.254(a) and (c). If a project receives both HOVE and ADDI funds, the
total of HOVE and ADDI funds in the project is used for calculating the
period of affordability described in Sec. 92.254(a)(4) and applied to
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resales (Sec. 92.254(a)(5)(i)) and recaptures (Sec. 92.254(a)(5)(ii)).
(d? Fai t h- based organi zations. Faith-based organi zations are

eligible to participate in the ADDI as subrecipients or contractors as
provided in Sec. 92.257.
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Sec. 92.614 Oher Federal requirenents.

(a) The follow ng Federal requirenments contained in subpart H of
this part apply to the ADDI:

(1) O her Federal requirenents and nondiscrimnination. The Federal
and nondi scrimnation requirenents contained in Sec. 92.350 apply to
the ADDI .

(2) Environnental review. The environnental review requirenments
contained in Sec. 92.352 apply to the ADDI.

(3) Labor. The |l abor requirenents contained in Sec. 92.354 apply to

(4) Lead-based paint. The |ead-based paint prevention and abatenent
requirenments contained in Sec. 92.355 apply to the ADDI.

(5) Conflict of interest. The conflict of interest requirenents
contained in Sec. 92.356 apply to the ADDI.

(6) Consultant activities. The requirenments regardi ng consultant
activities contained in Sec. 92.358 apply to the ADDI.

(b) The follow n? Federal requirenents contained in subpart H of
this part do not apply to the ADD :

(1) Affirmative nmarketing. The affirmative marketing requirenments
contained in Sec. 92.351(a).

(2) Displacenent, relocation, and acquisition. The displacenent,
rel ocation, and acquisition requirenents inplenmenting the Uniform
Rel ocation Assistance and Real Property Acquisition Policies Act (42
U S.C. 4201-4655) and the inplenenting regulations at 49 CFR part 24,
contained in Sec. 92.353 do not apply to ADDI, except the requirenents
do apply to FY2003 ADDI funds.

(3? Executive Order 12372. The requirenments of Executive Order 12372
(entitled "~ Intergovernmental Review) described in Sec. 92.357.
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Sec. 92.616 Program adninistration.

The follow ng program adm nistration requirements contained in
subpart K of this part apply to the ADDI:

(a) HOVE Investnent Trust Fund. The requirenments regarding the HOVE
I nvestment Trust Fund contained in Sec. 92.500 apply to the ADDI, with
the exception of paragraphs (c)(2) and (d)(1)(A)

(b) HOVE | nvest nent Partnershlﬁ Agreenent. The requirenents
regarding HOVE |Investnent Partnership Agreenments contained in Sec.
92.501 apply to the ADDI.

(c) Program disbursenment and information system The requirenents
regardi ng program di sbursenent and infornmation systens contained in
Sec. 92.502 apply to the ADDI.

(d) Program incone, repaynents and recaptured funds. The
requi renments regardi ng program inconme, repayments, and recaptured funds
contained in Sec. 92.503 a%ply to the ADDI, except the program incone
and recaptured funds nmust be deposited in the participating
jurisdiction's HOWE investnents trust fund |ocal account and used in
accordance with the HOVE program requirenents

(e) Participating jurisdiction responsibilities and witten
agreements. The requirenents regarding participating jurisdiction
responsibilities and witten agreenents contained in Sec. 92.504 apply
to the ADDI, with the nodification that the witten agreenent is not
required to cover any HOMVE requirenent that is not applicable to the

(f) Applicability of uniform admnistrative requirenents. The
uRifg&E;adninistrative requi renents contained in Sec. 982.505 apply to
t he .

H g%b Audit. The audit requirements contained in Sec. 92.506 apply to
t he .

(h) Cdoseout. The closeout requirenents contained in Sec. 92.507
apply to the ADDI .

(i) Recordkeepinﬂ. The Project records nust include records
denmonstrating that the famly qualifies as a first-tinme honmebuyer. The
recordkeeping requirenents contained in Sec. 92.508 apply to the ADD,
with the exception of the follow ng paragraphs:

13 Par agraph (a)(1);
( )(2)2( ,Pa)ragraphs (a)(2)(iv), (a)(2)(v), (a)(2)(vi), (a)(2)(xi), and
a Xii);

3) Paragraphs (a)(3)(vi), (a)(3)(vii), (a)(3)(viii), (a)(3)(ix),
and (a)(3)(xiii);

Par agraph (a)(4);

5) Paragraphs (a)(7)(i)(B), (a)(7)(i)(Q), (a)(7)(ii)gA), and
(a)(7)(ix) (in addition, the requirenments of paragraph (a)(7)(iv) apply
to FY2003 ADDI funds only); and

[[ Page 642]]

(6) Paragraphs (c)(1) and (c)(3) (in addition, the requirenents of
para?r?ph (c)(Sf apply to FY2003 ADDI funds only).
]

Performance reports. The requirenments regarding performance
reports contained in Sec. 92.509 apply to the ADDI .
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Sec. 92.618 Performance reviews and sanctions.

HUD wi || review the performance of participating jurisdictions in
carrying out its responsibilities under the ADDI in accordance with the
policies and procedures contained in subpart L of this part.

Appendi xes A-C to Subtitle A [Reserved]
[[ Page 643]]
Subtitle B--Regulations Relating to Housing and Urban Devel opnment

[ [ Page 645]]
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