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Sec. 70.1 Purpose and authority.

Sec.

70.1 Pur?ose and authority.

70.2 Applicability.

70.3 Definitions.

70.4 Procedure for implementing prevailing wage exemptions for
volunteers.

70.5 Procedure for obtaining HUD waiver of prevailing wage rates for
volunteers.

Authority: Sec. 955, Cranston-Gonzalez National Affordable Housing
Act (42 U.S.C. 1437(j), 5310 and 12 U.S.C. 1701q$c)(3); Sec. 7(d)
Department of Housing and Urban Development Act (42 U.S.C. 3535(d)).

Source: 57 FR 14756, Apr. 22, 1992, unless otherwise noted.

(a) This part implements section 955 of the National Affordable
Housing Act (NAHA), which provides an exemption from the requirement to
pay prevailing wage rates determined under the Davis-Bacon Act or (in
the case of laborers and mechanics employed in the

[[Page 428]]

operation of public housing ﬂrojects, and architects, technical
engineers, draftsmen and technicians employed in the development of
public housing projects) determined or adopted by HUD, for volunteers
employed on grojects that are subject to prevailing wage rates_under
Title | of the Housing and Community Development Act of 1974 (including
Community Development Block Grants, section 108 loan guarantees, and
Urban Development Action Grants), under section 12 of the United States
Housing Act of 1937 (public housing development and operation and
section 8 projects), and under section 202 of the Housing Act of 1959
for elderly and handicapped housing projects prior to the effective date
of the amendment of section 202 by section 801 of NAHA. This part also
implements other provisions that provide an exemption for volunteers,
including section 286 of NAHA (the HOME program), section 202 of the
House Act of 1959, as amended by NAHA (supportive housing for the
elderly), and any later-enacted exemptions.

(bg This part is also applicable to all HUD programs for which there
is a statutory provision allowing HUD to waive Davis-Bacon wage rates
for volunteers that are not otherwise employed at any time on the work
for which the individual volunteers. These programs Include section 811
of NAHA (supportive housing for persons with disabilities), FHA mortgage
insurance programs under sections 221(d)(3? and (d)(4) (each with
respect to cooperative housing projects only), 221(h)(1) (but only where
a nonprofit organization undertakes the construction), 235()(1) (but
only where a nonprofit organization undertakes the construction), 231,
232, 236 and 242 of the National Housing Act, rehabilitation under
section 312 of the Housing Act of 1964 and college housing under section
402 of the Housing Act of 1950.

(cg This part provides definitions and procedures for determining
allowable payments to_volunteers, determining who is a bona fide
volunteer, and otherwise implementing exemptions from and waivers of
prevailing wage requirements where volunteers are employed.
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Sec. 70.2 Applicability.

This part applies to all HUD prograns for which there is a statutory
exenption from Davis-Bacon or HUD-determ ned prevailing wage rates for
volunteers or a statutory provision allow ng HUD wai ver of Davis-Bacon
prevailing wage rates for volunteers. The prograns to which this part
applies include the prograns listed in section 70.1(a) and (b) and any
ot her program for which a statutory exenption or HUD wai ver provision
for volunteers is enacted. This part does not, however, apgoly to HUD
wai vers of prevailin? V\age requi rements under section 20 of the United
States Housing Act of 1937 for public housing residents who volunteer a
portion of their |abor (see 24 CFR 964.41). This part also does not
apply to the contribution of labor by an eligible fanmly under the
Mut ual Hel p Homeowner ship Opportunity Program for Indian famlies under
section 202 of the United States Housing Act of 1937.
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Sec. 70.3 Definitions.

(a) A volunteer, for purposes of this part, is an individual who
perforns service for a public or private entity for civic, charitable,
or humanitarian reasons, w thout prom se, expectation or receipt of
conpensation for services rendered, on a HUD-assisted or insured project
which is subject to a requirenent to pay prevailing wage rates.

(1) Individuals shall be considered volunteers only where their
services are offered freely and wi thout pressure and coercion, direct or
implied, from an enpl oyer.

(2) An individual shall not be considered a volunteer if the
i ndividual is otherw se enployed at any tinme in the construction or
mai nt enance work for which the individual volunteers.

(b) Expenses, reasonable benefits, or nom nal fees may be provided
to volunteers wthout the status of the volunteer being lost but only
after a determination is nade by HUD on a case-by-case basis by
exam ning the total anount of payments nmade (expenses, benefits, fees)
in the context of the economic realities of the particular situation.
Subj ect to this determnation:

(1) A paynent for an expense may be received by a volunteer for
itens such
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as uni form all owances or reinbursenent for reasonable cleaning expenses
or wear and tear on personal clothing worn while performng the

vol unteer work. Additionally, reinbursenment for approximmate out - of -
pogket expenses for the cost of nmeals and transportati on expenses may be
made.

(2) Reasonabl e benefits may constitute inclusion of individua
volunteers in group insurance plans (such as liability, health, life,
disagility, wor kers' conpensation) or pension plan or length of service
awar ds.

(3) Anoninal fee is not a substitute for conpensation and nust not
be tied to productivity. The decision as to what constitutes " nomnal'
must be nmde on a case-by-case basis and in the context of the econonic
realities of the situation

#4) The phrase economic realities neans that in deternining whether
the fee described in paragraﬁh (b)(3) of this section rmay be deened
““nominal'', the ampunt of the fee nust be judged in the context of what
paid workers doing the sane work would earn in the particular locality
I nvol ved. For exanple, a ~“paynent'' made to a "~ honeless'' volunteer in
an anount which covers basic necessities but nonethel ess represents an
i nsi gni ficant ampbunt when conpared with |ocal cost of Iivin? and rea
ma?es nmay be determined to be nominal for purposes of quali ¥|ng as a
volunteer, provided the paynent is not in tact a substitute for
conmpensation and is not tied in any way to productivity.

c) Prevailing wage rates, for purposes of this part, neans:

1) Wage rates required to be paid to |aborers and nmechanics
enpl oyed in the construction (including rehabilitation) of a project (or
in the case of ﬁublic housi ng, the devel opnent of the project), as
determ ned by the Secretary of Labor under the Davis-Bacon Act;

(2) Wage rates required to be paid to |aborers and nechanics
enployed in the operation of a public housing project, as determ ned or
adopted by the Secretary of HUD, and

~(3) Wage rates required to be paid to architects, technica
englneers, draftsmen and technicians enployed in the devel opment of a
ﬂbg i c housing project, as determ ned or adopted by the Secretary of
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Sec. 70.4 Procedure for inplementing prevailing wage exenptions for volunteers

(a) This section applies to those HUD prograns for which there is a
statutory exenption for volunteers, as referenced in Sec. 70.1(a).

(b) Local or State agencies or private parties whose enployees are
ot herw se subject to Davis-Bacon or HUD-determ ned prevailing wage rates
whi ch propose to use volunteers and wi sh to pay the vol unteers'
expenses, reasonable benefits, or nom nal fees shall request a
determ nation from HUD that these paynments neet the criteria in Sec.
70.3(b). A witten determ nation shall be provided to the requester by
the Department within ten days of receipt by the Departnent of
sufficient information to allow for the determ nation

(c) A determnation under paragraph (b) shall not be construed in
any way as limting the use of bona fide volunteers on HUD-assi sted
construction, but rather is required to ensure that the Departnent
perfornms its appropriate responsibilities under Reorgani zation Plan No.
14 of 1950 and rel ated Department of Labor Regulations in title 29 CFR
part 5, regarding the admnistration and enforcenent of the Davis-Bacon
and Related Acts, and its responsibility for the admi nistration and
enforcenment of HUD-determi ned or adopted wage rates in the operation of
public housing assisted under the United States Housing Act of 1937.

(d) For a proLect covered by prevailing wage rate requirenents in
which all the work is to be done by volunteers and there are no paid
construction enpl oyees, the local or State funding agency (or, if none
the entity that enploys the volunteers) shall record in the pertinent
project file the nanme and address of the agency sponsoring the project,
a description of the project (location, cost, nature of the work), and
the nunmber of volunteers and the hours of work they perfornmed. The
entity responsible for recording this information shall also provide a
copy of this information to HUD

(e) For a project covered by prevailing wage rate requirenments in
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which there is to be a mix of paid workers and volunteers, the l[ocal or
State funding agency (or, if none, the ent|t¥ responsi bl e for generating
certified payrolls) shall provide HUD the information in paragraph (d)
of this section, along with the nanes of the volunteers.

) (f) Volunteers who receive no expenses, benefits or fees described
in (c) and are otherwi se bona fide shall be recorded as in (d) or (e).
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Sec. 70.5 Procedure for obtaining HUD wai ver of prevailing wage rates
for vol unteers.

(a) This section applies to those HUD prograns under which HUD is
statutorily authorized to waive prevailing wage requirenents for
volunteers, as referenced in Sec. 70.1(b).

(b) Local or State agencies or private parties whose enployees are
ot herw se subject to prevailing wage rates and which wish to use
vol unteers shall request a waiver of prevailing wage requirenents from
HUD for the volunteers. A request for waiver shall indicate that the
Proposed vol unteers are volunteering their services for the purposes of

owering the costs of construction. The request shall include
information sufficient for HUD to make a deternination, as required by
statute, that any anounts saved through the use of volunteers are fully
credited to the corporation, cooperative, or public body or agency
undertaki ng the construction and a deterni nation that any paynents to
volunteers nmeet the criteria in section 70.3(b). Information regarding
the crediting of ampunts saved is required in order to insure that the
statutoriI% prescri bed purpose of lowering the costs of construction is
fulfilled by passing savings fromthe use of volunteers on to the
sponsor or other body or agency undertaking the construction, rather
than permtting the retention of any savings as a windfall by a
contractor or subcontractor. A witten waiver shall be provided to the
requestor by the Departnment within ten days of receipt by the Departnment
of sufficient information to nmeet the requirenents for a waiver.

(c) For a proLect covered by prevailing wage rate requirenents in
which all the work is to be done by volunteers and there are no paid
construction enpl oyees, the local or State funding agency (or, if none
the entity that enploys the volunteers) shall record in the pertinent
project file the nane and address of the agency sponsoring the project,
the name, location, and HUD project nunber (if any) of the project, the
nunber of volunteers, and type of work and hours of work they perforned.
The entit% responsible for recording this information shall provide a
copy of the information to HUD.

(d) For a project covered by prevailing wage rate requirenments in
which there is to be a mx of paid workers and volunteers, the local or
State funding agency (or, if none, the entity responsi ble for ?enerating
certified Payrolls) shal| provide HUD the information in (c) of this
section, along with the nanes of the proposed vol unteers.
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