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that line on the shore established by
the fluctuations of water and indicated
by physical characteristics such as a
clear, natural line impressed on the
bank, shelving, changes in the char-
acter of soil, destruction of terrestrial
vegetation, the presence of litter and
debris, or other appropriate means that
consider the characteristics of the sur-
rounding areas.

(vii) High tide line. The term high tide
line means the line of intersection of
the land with the water’s surface at the
maximum height reached by a rising
tide. The high tide line may be deter-
mined, in the absence of actual data,
by a line of o0il or scum along shore ob-
jects, a more or less continuous deposit
of fine shell or debris on the foreshore
or berm, other physical markings or
characteristics, vegetation lines, tidal
gages, or other suitable means that de-
lineate the general height reached by a
rising tide. The line encompasses
spring high tides and other high tides
that occur with periodic frequency but
does not include storm surges in which
there is a departure from the normal or
predicted reach of the tide due to the
piling up of water against a coast by
strong winds such as those accom-
panying a hurricane or other intense
storm.

(4) Applicability date. This definition
is applicable beginning on February 6,
2020.

[63 FR 20773, June 6, 1988, as amended at 58
FR 8182, Feb. 11, 1993; 58 FR 45037, Aug. 25,
1993; 64 FR 25123, May 10, 1999; 66 FR 4575,
Jan. 17, 2001; 67 FR 31142, May 9, 2002; 73 FR
79645, Dec. 30, 2008; 80 FR 37117, June 29, 2015;
83 FR 5209, Feb. 6, 2018]

§232.3 Activities not requiring per-
mits.

Except as specified in paragraphs (a)
and (b) of this section, any discharge of
dredged or fill material that may re-
sult from any of the activities de-
scribed in paragraph (c) of this section
is not prohibited by or otherwise sub-
ject to regulation under this part.

(a) If any discharge of dredged or fill
material resulting from the activities
listed in paragraph (c) of this section
contains any toxic pollutant Ilisted
under section 307 of the Act, such dis-
charge shall be subject to any applica-
ble toxic effluent standard or prohibi-
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tion, and shall require a section 404
permit.

(b) Any discharge of dredged or fill
material into waters of the United
States incidental to any of the activi-
ties identified in paragraph (c) of this
section must have a permit if it is part
of an activity whose purpose is to con-
vert an area of the waters of the United
States into a use to which it was not
previously subject, where the flow or
circulation of waters of the United
States may be impaired or the reach of
such waters reduced. Where the pro-
posed discharge will result in signifi-
cant discernable alterations to flow or
circulation, the presumption is that
flow or circulation may be impaired by
such alteration.

NoOTE: For example, a permit will be re-
quired for the conversion of a cypress swamp
to some other use or the conversion of a wet-
land from silvicultural to agricultural use
when there is a discharge of dredged or fill
material into waters of the United States in
conjunction with constuction of dikes, drain-
age ditches or other works or structures used
to effect such conversion. A conversion of
section 404 wetland to a non-wetland is a
change in use of an area of waters of the U.S.
A discharge which elevates the bottom of
waters of the United States without con-
verting it to dry land does not thereby re-
duce the reach of, but may alter the flow or
circulation of, waters of the United States.

(c) The following activities are ex-
empt from section 404 permit require-
ments, except as specified in para-
graphs (a) and (b) of this section:

(1)d) Normal farming, silviculture
and ranching activities such as plow-
ing, seeding, cultivating, minor drain-
age, and harvesting for the production
of food, fiber, and forest products, or
upland soil and water conservation
practices, as defined in paragraph (d) of
this section.

(ii)(A) To fall under this exemption,
the activities specified in paragraph
(c)(1) of this section must be part of an
established (i.e., ongong) farming,
silviculture, or ranching operation, and
must be in accordance with definitions
in paragraph (d) of this section. Activi-
ties on areas lying fallow as part of a
conventional rotational cycle are part
of an established operation.

(B) Activities which bring an area
into farming, silviculture or ranching
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use are not part of an established oper-
ation. An operation ceases to be estab-
lished when the area in which it was
conducted has been converted to an-
other use or has lain idle so long that
modifications to the hydrological re-
gime are necessary to resume oper-
ation. If an activity takes place outside
the waters of the United States, or if it
does not involve a discharge, it does
not need a section 404 permit whether
or not it was part of an established

farming, silviculture or ranching
operation.
(2) Maintenance, including emer-

gency reconstruction of recently dam-
aged parts, of currently serviceable
structures such as dikes, dams, levees,
groins, riprap, breakwaters, causeways,
bridge abutments or approaches, and
transportation structures. Mainte-
nance does not include any modifica-
tion that changes the character, scope,
or size of the original fill design. Emer-
gency reconstruction must occur with-
in a reasonable period of time after
damage occurs in order to qualify for
this exemption.

(3) Comstruction or maintenance of
farm or stock ponds or irrigation
ditches or the maintenance (but not
construction) of drainage ditches. Dis-
charge associated with siphons, pumps,
headgates, wingwalls, wiers, diversion
structures, and such other facilities as
are appurtenant and functionally re-
lated to irrigation ditches are included
in this exemption.

(4) Construction of temporary sedi-
mentation basins on a construction
site which does not include placement
of fill material into waters of the
United States. The term ‘‘construction
site” refers to any site involving the
erection of buildings, roads, and other
discrete structures and the installation
of support facilities necessary for con-
struction and utilization of such struc-
tures. The term also includes any other
land areas which involve land-dis-
turbing excavation activities, includ-
ing quarrying or other mining activi-
ties, where an increase in the runoff of
sediment is controlled through the use
of temporary sedimentation basins.

(6) Any activity with respect to
which a State has an approved program
under section 208(b)(4) of the Act which

40 CFR Ch. | (7-1-19 Edition)
meets the requirements of section
208(b)(4)(B) and (C).

(6) Comnstruction or maintenance of
farm roads, forest roads, or temporary
roads for moving mining equipment,
where such roads are constructed and
maintained in accordance with best
management practices (BMPs) to as-
sure that flow and circulation patterns
and chemical and biological character-
istics of waters of the United States
are not impaired, that the reach of the
waters of the United States is not re-
duced, and that any adverse effect on
the aquatic environment will be other-
wise minimized. The BMPs which must
be applied to satisfy this provision in-
clude the following baseline provisions:

(i) Permanent roads (for farming or
forestry activities), temporary access
roads (for mining, forestry, or farm
purposes) and skid trails (for logging)
in waters of the United States shall be
held to the minimum feasible number,
width, and total length consistent with
the purpose of specific farming,
silvicultural or mining operations, and
local topographic and climatic
conditions;

(ii) All roads, temporary or perma-
nent, shall be located sufficiently far
from streams or other water bodies (ex-
cept for portions of such roads which
must cross water bodies) to minimize
discharges of dredged or fill material
into waters of the United States;

(iii) The road fill shall be bridged,
culverted, or otherwise designed to pre-
vent the restriction of expected flood
flows;

(iv) The fill shall be properly sta-
bilized and maintained to prevent ero-
sion during and following construction;

(v) Discharges of dredged or fill ma-
terial into waters of the United States
to construct a road fill shall be made in
a manner that minimizes the encroach-
ment of trucks, tractors, bulldozers, or
other heavy equipment within the
waters of the United States (including
adjacent wetlands) that lie outside the
lateral boundaries of the fill itself;

(vi) In designing, constructing, and
maintaining roads, vegetative disturb-
ance in the waters of the United States
shall be kept to a minimum;

(vii) The design, construction and
maintenance of the road crossing shall
not disrupt the migration or other
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movement of those species of aquatic
life inhabiting the water body;

(viii) Borrow material shall be taken
from upland sources whenever feasible;

(ix) The discharge shall not take, or
jeopardize the continued existence of, a
threatened or endangered species as de-
fined under the Endangered Species
Act, or adversely modify or destroy the
critical habitat of such species;

(x) Discharges into breeding and
nesting areas for migratory waterfowl,
spawning areas, and wetlands shall be
avoided if practical alternatives exist;

(xi) The discharge shall not be lo-
cated in the proximity of a public
water supply intake;

(xii) The discharge shall not occur in
areas of concentrated shellfish
production;

(xiii) The discharge shall not occur in
a component of the National Wild and
Scenic River System;

(xiv) The discharge of material shall
consist of suitable material free from
toxic pollutants in toxic amounts; and

(xv) All temporary fills shall be re-
moved in their entirety and the area
restored to its original elevation.

(d) For purpose of paragraph (c)(1) of
this section, cultivating, harvesting,
minor drainage, plowing, and seeding
are defined as follows:

(1) Cultivating means physical meth-
ods of soil treatment employed within
established farming, ranching and
silviculture lands on farm, ranch, or
forest crops to aid and improve their
growth, quality, or yield.

(2) Harvesting means physical meas-
ures employed directly upon farm, for-
est, or ranch crops within established
agricultural and silvicultural lands to
bring about their removal from farm,
forest, or ranch land, but does not in-
clude the construction of farm, forest,
or ranch roads.

(3)(1) Minor drainage means:

(A) The discharge of dredged or fill
material incidental to connecting up-
land drainage facilities to waters of the
United States, adequate to effect the
removal of excess soil moisture from
upland croplands. Construction and
maintenance of upland (dryland) facili-
ties, such as ditching and tiling, inci-
dental to the planting, cultivating,
protecting, or harvesting of crops, in-
volve no discharge of dredged or fill
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material into waters of the United
States, and as such never require a sec-
tion 404 permit;

(B) The discharge of dredged or fill
material for the purpose of installing
ditching or other water control facili-
ties incidental to planting, cultivating,
protecting, or harvesting of rice, cran-
berries or other wetland crop species,
where these activities and the dis-
charge occur in waters of the United
States which are in established use for
such agricultural and silvicultural wet-
land crop production;

(C) The discharge of dredged or fill
material for the purpose of manipu-
lating the water levels of, or regulating
the flow or distribution of water with-
in, existing impoundments which have
been constructed in accordance with
applicable requirements of the Act, and
which are in established use for the
production or rice, cranberries, or
other wetland crop species.

NOTE: The provisions of paragraphs (d)(3)(i)
(B) and (C) of this section apply to areas that
are in established use exclusively for wet-
land crop production as well as areas in es-
tablished use for conventional wetland/non-
wetland crop rotation (e.g., the rotations of
rice and soybeans) where such rotation re-
sults in the cyclical or intermittent tem-
porary dewatering of such areas.

(D) The discharge of dredged or fill
material incidental to the emergency
removal of sandbars, gravel bars, or
other similar blockages which are
formed during flood flows or other
events, where such blockages close or
constrict previously existing drainage-
ways and, if not promptly removed,
would result in damage to or loss of ex-
isting crops or would impair or prevent
the plowing, seeding, harvesting or cul-
tivating of crops on land in established
use for crop production. Such removal
does not include enlarging or extending
the dimensions of, or changing the bot-
tom elevations of, the affected
drainageway as it existed prior to the
formation of the blockage. Removal
must be accomplished within one year
after such blockages are discovered in
order to be eligible for exemption.

(ii) Minor drainage in waters of the
United States is limited to drainage
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within areas that are part of an estab-
lished farming or silviculture oper-
ation. It does not include drainage as-
sociated with the immediate or gradual
conversion of a wetland to a non-wet-
land (e.g., wetland species to upland
species not typically adequate to life in
saturated soil conditions), or conver-
sion from one wetland use to another
(for example, silviculture to farming).

In addition, minor drainage does not
include the construction of any canal,
ditch, dike or other waterway or struc-
ture which drains or otherwise signifi-
cantly modifies a stream, lake, swamp,
bog or any other wetland or aquatic
area constituting waters of the United
States. Any discharge of dredged or fill
material into the waters of the United
States incidental to the construction
of any such structure or waterway
requires a permit.

(4) Plowing means all forms of pri-
mary tillage, including moldboard,
chisel, or wide-blade plowing, discing,
harrowing, and similar physical means
used on farm, forest or ranch land for
the breaking up, cutting, turning over,
or stirring of soil to prepare it for the
planting of crops. Plowing does not in-
clude the redistribution of soil, rock,
sand, or other surficial materials in a
manner which changes any area of the
waters of the United States to dryland.
For example, the redistribution of sur-
face materials by blading, grading, or
other means to fill in wetland areas is
not plowing. Rock crushing activities
which result in the loss of natural
drainage characteristics, the reduction
of water storage and recharge capabili-
ties, or the overburden of natural
water filtration capacities do not con-
stitute plowing. Plowing, as described
above, will never involve a discharge of
dredged or fill material.

(5) Seeding means the sowing of seed
and placement of seedlings to produce
farm, ranch, or forest crops and in-
cludes the placement of soil beds for
seeds or seedlings on established farm
and forest lands.

(e) Federal projects which qualify
under the criteria contained in section
404(r) of the Act are exempt from sec-
tion 404 permit requirements, but may
be subject to other State or Federal re-
quirements.

40 CFR Ch. | (7-1-19 Edition)
PART 233—404 STATE PROGRAM

REGULATIONS
Subpart A—General

Sec.
233.1 Purpose and scope.
233.2 Definitions.
233.3 Confidentiality of information.
233.4 Conflict of interest.

Subpart B—Program Approval
233.10 Elements of a program submission.
233.11 Program description.
233.12 Attorney General’s statement.
233.13 Memorandum of Agreement with Re-

gional Administrator.

233.14 Memorandum of Agreement with the
Secretary.

233.15 Procedures for approving State pro-
grams.

233.16 Procedures for revision of State pro-
grams.

Subpart C—Permit Requirements

233.20
233.21
233.22
233.23

Prohibitions.
General permits.
Emergency permits.
Permit conditions.

Subpart D—Program Operation

233.30
233.31
233.32

Application for a permit.

Coordination requirements.

Public notice.

233.33 Public hearing.

233.3¢ Making a decision on the permit ap-
plication.

233.35 Issuance and effective date of permit.

233.36 Modification, suspension or revoca-
tion of permits.

233.37 Signatures on permit applications
and reports.

233.38 Continuation of expiring permits.

233.39 Electronic reporting.

Subpart E—Compliance Evaluation and
Enforcement

233.40 Requirements for compliance evalua-
tion programs.

233.41 Requirements for enforcement au-
thority.

Subpart F—Federal Oversight

233.50 Review of and objection to State per-
mits.

233.61 Waiver of review.

233.52 Program reporting.

233.53 Withdrawal of program approval.

Subpart G—Eligible Indian Tribes

233.60 Requirements for eligibility.
233.61 Determination of Tribal eligibility.

326



		Superintendent of Documents
	2019-10-25T22:10:50-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




