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9K-6.001 Purpose.

The purpose of this rule chapter is to set forth the procedures that must be followed for all land acquisition by local governments or the Trust using Preservation 2000 funds awarded by the Florida Communities Trust. This rule chapter implements Section 380.507(11), Florida Statutes, that relates to land acquisition procedures and requirements using proceeds from the Preservation 2000 Trust Fund.

Specific Authority 380.507(11) FS. Law Implemented 259.101, 375.045, 380.501-.515 FS. History–New 7-7-94.

9K-6.002 Definitions.

(1) “Acquisition” means the act of obtaining real property or interests and rights therein by various legal means to serve natural resource conservation or outdoor recreation.

(2) “Agent” means an authorized representative assisting the applicant or recipient to secure real estate services or to negotiate and acquire real property and may include, but not be limited to, attorneys, brokers, cooperating agencies and non-profit land conservation organizations. As required under Chapter 475, Florida Statutes, when real estate services are performed for another entity for a fee, an agent shall be licensed.

(3) “Applicant” means an entity eligible pursuant to Rule Chapters 9K-4 and 9K-5, Florida Administrative Code, to submit a proposal(s) for Preservation 2000 funds through the Florida Communities Trust.

(4) “Application” means a formal request on an approved form for Preservation 2000 funds from the Florida Communities Trust by an applicant, consisting of a project proposal with required documentation submitted pursuant to Rule Chapter 9K-4, Florida Administrative Code.

(5) “Appraisal” or “Appraisal Services” means the services provided by Florida certified, licensed or registered appraisers that include, pursuant to Section 475.611(1)(a)1., Florida Statutes, an “appraisal assignment”, which denotes an engagement for which a person is employed or retained to act, or could be perceived by third parties or the public as acting, as an agent or a disinterested third party in rendering an unbiased analysis, opinion, review, or conclusion relating to the nature, quality, value, or utility of specified interests in, or aspects of, identified real property.

(6) “Appraisal Foundation” means the Appraisal Foundation, established on November 20, 1987, as a not-for-profit corporation under the laws of Illinois.

(7) “Appraisal Map” means a map of the project area with individual ownership and project boundaries identified showing acreage and other pertinent information needed for appraisal purposes.

(8) “Appraisal Report” means a written analysis, opinion, or conclusion issued by an appraiser relating to the nature, quality, value, or utility of specified interests in, or aspects of, identified real property, and includes a report communicating an appraisal analysis, opinion, or conclusion of value, regardless of title. The phrase “regardless of title” is interpreted to mean “disregarding matters of title that may have an impact on the conclusion of value.”

(9) “Appraiser” means any person who is a registered real estate appraiser, licensed real estate appraiser, or a certified real estate appraiser in the State of Florida.

(10) “Approved Appraisal” means an appraisal that has been reviewed by a review appraiser and approved by the Trust for use in determining the maximum approved purchase price that the Trust and the grant recipient will pay for property.

(11) “Approved Appraiser” means an individual whose name has been placed on the Florida Communities Trust list of approved appraisers, as further described in Rule 9K-6.007, Florida Administrative Code.

(12) “Approved Survey” means a certified survey that has been reviewed by a review surveyor and approved by the Trust.

(13) “Area of Critical State Concern” means an area designated pursuant to Section 380.05, Florida Statutes.

(14) “Award” means a loan, grant or matching grant from the Trust authorized pursuant to the procedures developed in Rule Chapters 9K-4 and 9K-5, Florida Administrative Code.

(15) “Board of Trustees” means the Governor and Cabinet sitting as the Board of Trustees of the Internal Improvement Trust Fund.

(16) “Certified Survey” means a survey, as further defined in Rule 9K-6.006, Florida Administrative Code, that is certified, signed and sealed by a registered land surveyor authorized to practice surveying in the State of Florida.

(17) “Confidential” refers to information that shall not be available for public disclosure or inspection and is exempt from the provisions of Section 119.07(1), Florida Statutes.

(18) “Department” means the Florida Department of Community Affairs.

(19) “Evidence of Marketable Title” and “Title Policy” means assurance of the marketability of the title of the land being acquired, in the form of a marketable title insurance commitment and policy.

(20) “Governing Body” means the governing body of the Florida Communities Trust established by Section 380.504, Florida Statutes, except where specifically referred to in this rule chapter as a county or municipal governing body.

(21) “Grant” means an award of funds made under a program of the Trust for the benefit of an applicant and used to acquire real property.

(22) “Grant Agreement” means a recordable document that restates all conditions that are being placed on the project site upon conveyance of title to the recipient.

(23) “Hazardous Materials Contamination” means radon, PCB’s, oil or other petroleum based products, chemicals, any noxious, hazardous, offensive, explosive or toxic substances or waste, or any hazardous materials or toxic substances as such terms are defined in the Comprehensive Environmental Response, Compensation and Liability Act of 1980, as amended, 42 USC 9601. et seq., Hazardous Materials Transportation, 49 USC 1801. et. seq., the Resource Conservation and Recovery Act, 42 USC 6901. et seq., and the regulations adopted pursuant thereto.

(24) “Land Authority” means an entity created by the county pursuant to Section 380.0663, Florida Statutes.

(25) “Local Government” means county governments and municipalities of the State of Florida.

(26) “Local Match” means the provision of cash or project costs unfunded by the Trust, provided the match is from an eligible source as set forth in the applicable program rule chapter, and added to Florida Communities Trust matching grant by the applicant for the project costs.

(27) “Market Value” means the most probable price in cash or terms equivalent to cash for which the appraised property will sell in a competitive market under all conditions requisite to fair sale, with the buyer and seller each acting prudently and knowledgeably, and assuming that neither is under undue duress.

(28) “Maximum Approved Purchase Price” means 100% of the market value of a property as determined by appraisals performed on a project site that have been reviewed and approved by the Trust.

(29) “Minimum Technical Standards” means the Minimum Technical Standards for Surveyors (Field and Office) as set forth by the Florida Board of Professional Land Surveyors pursuant to Section 472.027, Florida Statutes, and in Chapter 61G17-6, Florida Administrative Code.

(30) “Non-profit Organization” means any private organization, existing under the provisions of Section 501(c)(3) of the Internal Revenue Code, which has among its principal goals the conservation of natural resources or protection of the environment.

(31) “Option Agreement” or “Option Contract” means a proposed agreement by the county or municipality and the Trust to purchase a piece of property, subject to the approval of the county or municipal governing body at a public meeting after 30 days’ public notice and the Trust after appropriate notice. The county or municipality will not be under any obligation to exercise the option unless the option contract is approved by the county or municipal governing body and the Trust at a public hearing.

(32) “Owner” or “Seller” means the fee simple title owner of the project site.

(33) “Preservation 2000 Funds” means proceeds from the Preservation 2000 Trust Fund created by Section 375.045, Florida Statutes, distributed to the Department pursuant to Section 259.101(3)(c), Florida Statutes, for the purpose of providing land acquisition grants through the Florida Communities Trust.

(34) “Project” means any work on, improvement to, or acquisition of real property, buildings, or any other property.

(35) “Project Cost” means the total of acquisition costs and may only include the cost of the following items prepared consistent with this rule chapter: purchase price for acquisition of all or a portion of the project site; certified survey or appraisal map containing an adequate legal description and acreage of the property; fee for any assessment or examination essential and necessary to determine project site boundary, if any; appraisal report(s); evidence of marketable title; title insurance premium; reasonable real estate fees or commissions paid by the applicant for acquisition services, if any; and costs of environmental assessment.

(36) “Project Site” means the specific area(s) defined by a boundary map and/or legal description and certified survey, where Trust funds and local match are proposed in an application or proposal to be used for acquisition.

(37) “Proposal” means a formal request on an approved form for Preservation 2000 funds from the Florida Communities Trust Area of Critical State Concern Program by an applicant, consisting of a project proposal with required documentation submitted pursuant to Rule Chapter 9K-5, Florida Administrative Code.

(38) “Purchase Agreement” means the various types of contracts to purchase real property, including purchase agreements, option agreements, exchange agreements and other forms of such agreement, that become binding on all parties to the contract at the time the purchase agreement is duly executed.

(39) “Real property” means any interest in land and may also include any appurtenances and improvements to the land.

(40) “Recipient” means a local government that has executed an agreement with the Trust for a grant award for land acquisition funding.

(41) “Safe Upland Line” means a line at or above the mean or ordinary high water line used to calculate the acreage of a parcel of land.

(42) “State certified appraiser” means a real estate appraiser who has been certified by the State under the provisions of Chapter 475, Florida Statutes.

(43) “Surveyor” means Land Surveyor or Professional Land Surveyor who is registered in the practice of land surveying under Sections 472.001-.039, Florida Statutes.

(44) “Title Commitment” means a written agreement issued by a Florida licensed title insurer agreeing to issue to the recipient or the Board of Trustees, upon the recording of the deed to the recipient or the Board of Trustees, an owner’s policy of title insurance in the amount of the project site's purchase price insuring marketability of title to the project site, subject only to liens, encumbrances, exceptions or qualifications that are acceptable to the Trust and the recipient and those which will be discharged by the owner at closing.

(45) “Title Report” means a title report, including an adequate legal description of the property to be acquired sufficient to inform the Trust, the recipient and the appraisers of the status of ownership, encumbrances, exceptions, reservations, and previous ownership history.

(46) “Trust” means the Florida Communities Trust, a nonregulatory agency and instrumentality, which is a public body corporate and politic, created within the Department of Community Affairs pursuant to Chapter 380, Part III, Florida Statutes, or the governing body of the Florida Communities Trust.

(47) “Uniform Standards of Professional Appraisal Practice” means the most recent standards approved and adopted by the Appraisals Standards Board of the Appraisal Foundation.

(48) “Voluntarily Negotiated Transaction” means an arms length market value transaction between a willing seller and a willing buyer.

Specific Authority 380.507(11) FS. Law Implemented 259.101, 375.045, 380.501-.515 FS. History–New 7-7-94.

9K-6.003 General Information.

(1) This rule chapter shall govern the activities for acquisition of real property using proceeds from the Preservation 2000 Trust Fund, when title to such real property vests in the local government.

(2) Pursuant to Section 380.507(11), Florida Statutes, these rules must include, but not be limited to, procedures for appraisals and confidentiality consistent with Sections 125.355(1)(a) and (b) and 166.045(1)(a) and (b), Florida Statutes, a method of determining a maximum purchase price, and procedures to insure that the land is acquired in a voluntarily negotiated transaction, surveyed, conveyed with marketable title and examined for hazardous materials contamination.

(3) The disbursement of Preservation 2000 funds from the trust shall be subject to the following conditions:

The administration and use of any funds received by the trust from the Preservation 2000 Trust Fund shall be subject to such terms and conditions imposed thereon by the agency of the state responsible for the revenue bonds, the proceeds of which are deposited in the Preservation 2000 Trust Fund, including restrictions imposed to ensure that the interest on any such revenue bonds issued by the state as tax-exempt revenue bonds will not be included in the gross income of the holders of such bonds for federal income tax purposes.

(4) The local government shall designate an employee of the local government who shall serve as the key contact for the exchange of information regarding the acquisition activities and who shall be responsible for ensuring local government compliance with the provisions of all applicable statutes, the grant agreement, rules of the Trust and any local land acquisition ordinances that may apply.

(5) Funds awarded through any program of the Trust that derive from the Preservation 2000 Trust Fund may only be used to pay the eligible project costs associated with voluntarily negotiated land acquisitions.

Specific Authority 380.507(11) FS. Law Implemented 259.101, 375.045, 380.501-.515 FS. History–New 7-7-94.

9K-6.004 Election by Local Government of Titleholder and Negotiating Entity; Statutes and Rules Governing Acquisitions; Title.

(1) Section 259.101(3)(c), Florida Statutes, allocates proceeds deposited into the Preservation 2000 Trust Funds to the Department to provide land acquisition grants and loans to local governments through the Florida Communities Trust pursuant to Chapter 380, Part III, Florida Statutes. Title to real property purchased with these funds may be vested in the Board of Trustees of the Internal Improvement Trust Fund or may be vested in a local government.

(2) At the time the local government grant recipient executes the agreement that will govern acquisition funding received from the Trust, the local government shall elect one of the following options; either:

(a) Title to the project site will vest in the local government, or

(b) Title to the project site will vest permanently in the Board of Trustees of the Internal Improvement Trust Fund.

(3) If the local government elects that title vest in the local government and be conveyed directly from the owner to the local government, the following applies:

(a) The election is subject to approval by the Trust, such approval indicated when the agreement governing the grant funds is executed between the local government and the Trust;

(b) The Trust shall not withhold approval of the local government election to take title unless the Trust specifically finds on the record of a public meeting that the local government is not capable of holding title;

(c) The local government shall elect the party that will conduct all acquisition activities and negotiations necessary to complete the transaction in conformance with this rule chapter. The local government may either elect that:

1. The local government, or its agent, will conduct all acquisition activities and negotiations; or

2. The Trust or its agent, will conduct all acquisition activities and negotiations.

(d) The acquisition activities shall be conducted pursuant to either:

1. The requirements of this rule chapter, which implements Section 380.507(11), Florida Statutes, or

2. Adopted land acquisition procedures of the local government, subject to approval by the Trust. Approval by the Trust of local government’s land acquisition procedures shall be given provided that the local procedures are consistent with or exceed the requirements of this rule chapter. An officer of the local government or its legal counsel shall certify that the local procedures, if used, are consistent with or exceed the requirements of this rule chapter.

(4) If the local government elects that title vest in the Board of Trustees, the following applies:

(a) The election must be approved by the Trust and the Board of Trustees; and

(b) The acquisition activities and negotiations shall be conducted by the Trust following the requirements of Section 253.025, Florida Statutes, and Rule Chapter 18-1, Florida Administrative Code, the applicable statutes and rules for all acquisitions of the Board of Trustees.

(5) Land acquisition procedures of a local land authority created pursuant to Section 380.0663, Florida Statutes, shall be used for the Trust’s Area of Critical State Concern Program, described by Rule Chapter 9K-5, Florida Administrative Code, for land acquisitions within an area of critical state concern designated pursuant to Section 380.05, Florida Statutes, subject to approval of the Trust.

(6) Pursuant to Section 380.510(3), Florida Statutes, agreements for an award of a grant or loan for land acquisition shall provide all the following:

(a) The Trust shall approve the terms under which the interest in land is acquired.

(b) The transfer of land acquired with a Trust award and the local match shall be subject to the approval of the Trust, and the Trust shall enter into a recordable grant agreement with the transferee, containing such covenants, reverter clauses, or other restrictions as are sufficient to protect the interest of the people of Florida.

(c) The interest in land acquired with an award from the Trust and the local match may not serve as security for any debt the applicant incurs unless the Trust approves the transaction.

(d) If any essential term or condition of a grant or loan is violated, title to all interest in real property acquired with state funds shall be conveyed or revert to the Board of Trustees of the Internal Improvement Trust Fund. The Trust shall treat such property in accordance with Section 380.508(4)(e), Florida Statutes.

(e) If the existence of a recipient that becomes the titleholder to lands purchased under any Trust program terminates for any reason, title to all interest in real property it has acquired with state funds and local match shall be conveyed or revert to the Board of Trustees of the Internal Improvement Trust Fund, unless the Trust negotiates an agreement with another local government or non-profit organization which agrees to accept title to all interest in and to manage the property.

(7) Any deed or instrument of conveyance whereby a non-profit organization or local government acquires real property under this rule chapter and/or Section 380.510, Florida Statutes, shall set forth the interest of the state. The trust shall keep at least one copy of any such instrument and shall provide at least one copy to the Board of Trustees of the Internal Improvement Trust Fund.

(8) Pursuant to Section 380.510(4), Florida Statutes, the Trust shall require in the grant award agreement terms sufficient to protect the public interest in any improvement or development constructed under an award to an applicant. The agreement shall describe with particularity any real property which is subject to the agreement, and the Trust shall record the grant agreement in the county in which the real property is located.

(9) All deeds or leases with respect to any real property acquired with funds received by the Trust from the Preservation 2000 Trust Fund shall contain such covenants and restrictions as are sufficient to ensure that the use of such real property at all times complies with Section 375.051, Florida Statutes, and Section 9. Art. XII of the State Constitution. Each deed or lease shall contain a reversion, conveyance, or termination clause that will vest title in the Board of Trustees of the Internal Improvement Trust Fund if any of the covenants or restrictions are violated by the titleholder or leaseholder or by some third party with the knowledge of the titleholder or leaseholder.

Specific Authority 380.507(11) FS. Law Implemented 259.101, 375.045, 380.501-.515 FS. History–New 7-7-94.

9K-6.005 Title Report and Evidence of Marketable Title.

(1) Initial Title Report. In order to obtain appraisals, the party responsible for acquisition activities as determined in paragraph 9K-6.004(3)(c), Florida Administrative Code, shall order a title report or title commitment. The title report shall include a legal description of the real property to be acquired that is sufficient to inform the Trust, the recipient and the appraisers of the status of ownership, encumbrances, exceptions, reservations, and previous ownership history.

(2) Evidence of marketable title.

(a) Evidence of owner’s marketable title shall be provided prior to the conveyance of title in the form of a marketable title insurance commitment, which shall be followed after conveyance by an owner’s marketable title insurance policy (ALTA Form B).

(b) The Trust and recipient may mutually agree to waive the requirement of evidence of marketable title for acquisition of property assessed by the county property appraiser at $10,000 or less. Such waiver shall be based on such review of the title records as is reasonable under the circumstances that shows no apparent impediment to marketability or to management of the property by the recipient.

(3) Condition of title. The objective of negotiations for acquisition of property is to obtain all the owner’s rights, title and interest in the property, together with such rights as are necessary for the planned use and management of the property. All exceptions, reservations, encroachments or other conditions that are disclosed in the course of preparing to negotiate, negotiating, contracting or closing shall be individually examined by the recipient and the Trust and evaluated as to possible adverse effect on the objectives of the party that is acquiring title to the property.

(a) The purpose of examination of condition of title is to avoid potential adverse title claims and litigation after title is conveyed.

(b) The standard for examination of condition of title shall be The Uniform Title Standards of the Real Property, Probate & Trust Law Section of The Florida Bar, 1981 edition together with all updates.

(c) All such matters potentially having an adverse effect on acquisition goals that become apparent prior to Trust approval of the release of funds shall be disclosed to the Trust prior to or at the time of approval.

Specific Authority 380.507(11) FS. Law Implemented 259.101, 375.045, 380.501-.515 FS. History–New 7-7-94.

9K-6.006 Appraisal Map; Certified Survey.

(1) For each project site, the party responsible for acquisition activities shall cause to be prepared an appraisal map that contains adequate legal description of the real property, any known title information and other land characteristics that may have an impact on the market value of the land. If a project site has a number of parcels within it, a single appraisal map or certified survey may be used, provided it clearly depicts each parcel and contains all the information required above for each parcel. This appraisal map shall be submitted to the selected appraiser(s) and shall be used as the basis of the appraisal.

(2) The appraisal map shall be prepared by a land surveyor currently authorized to practice surveying in the State of Florida.

(3) A certified survey may be used as the appraisal map. The party responsible for acquisition activities may choose to have prepared a certified survey for appraisal purposes before ordering the appraisal(s). A certified survey may be needed to clarify issues unique to the circumstances of the site, such as acreage of the parcel when there are associated sovereign lands or intermittent wetlands and uplands throughout a project site.

(4) The party responsible for acquisition activities has the authority to choose to have prepared either an appraisal map or a certified survey for appraisal purposes, with appropriateness and cost effectiveness as reasonable considerations in making the choice.

(5) If a project site is comprised entirely of platted and recorded subdivision lots, the recorded plat can substitute for the appraisal map.

(6) At least 30 days prior to closing, a certified survey or a recertification of a prior survey must be submitted by the owner or the recipient to the Trust for final approval to rectify acreage and title issues against the title commitment, the negotiated purchase agreement and the appraisal(s) used to determine the maximum approved purchase price.

(7) In cases where a certified survey cannot be practically completed or where the cost of the certified survey would be prohibitive relative to the expected value of the real property, the requirement for such certified survey may, in whole or in part, be waived by the recipient and the Trust. Such a waiver shall be requested by the recipient at the time of project plan approval in the case of the Preservation 2000 Program (Rule Chapter 9K-4, Florida Administrative Code), or at the time of management plan approval for the Area of Critical State Concern Program (Rule Chapter 9K-5, Florida Administrative Code).

(8) The certified survey shall be prepared according to the Minimum Technical Standards for Land Surveying and such additional requirements as may be determined by the Trust or the recipient to be necessary to meet the intent of the statute and this rule chapter. The certified survey shall accurately portray to the greatest extent practicable the condition of the real property as it currently exists. The survey must have been certified within 90 days of the closing on the property unless this requirement is waived by the title insurer for the purpose of deleting the standard survey exception from the owner’s title insurance policy.

(9) If a project site includes associated water bodies, a safe upland line, as opposed to a surveyed mean or ordinary high water line, shall be an acceptable line for determining the acreage upon which the purchase price of the site to be acquired is based.

(10) The certified survey shall be reviewed and approved by the Trust as being in compliance with the requirements of this rule chapter. Certified surveys shall be reviewed by a review surveyor who is employed by or under contract to the Trust. The review surveyor must meet the same qualifications as the surveyor who conducts the certified survey.

Specific Authority 380.507(11) FS. Law Implemented 259.101, 375.045, 380.501-.515 FS. History–New 7-7-94.

9K-6.007 Appraisal Procedures, Appraisal Report Requirements and Determination of Maximum Approved Purchase Price.

(1) The party responsible for acquisition activities shall contract with the approved appraiser(s) qualified to appraise real property that is like the project site, according to contract requirements of the recipient or the Trust, whichever is responsible for acquisition activities.

(2) Techniques and methods used by the appraiser shall substantially conform to the Uniform Standards of Professional Appraisal Practice, as defined in Chapter 475, Florida Statutes.

(3) The party responsible for acquisition activities shall provide to the appraiser all pertinent title information developed in the title report, a specification of the rights to be acquired, a list of items, if any, considered to be noncompensable, minimum appraisal requirements that apply, required appraisal forms or formats, and an appraisal map or certified survey.

(4) An appraiser shall be approved whose name appears on the list of approved appraisers of the Florida Communities Trust. The Florida Communities Trust shall include on its list of approved appraisers any appraiser who is on the list of approved appraisers on file with the Division of State Lands, Department of Environmental Protection. The list of approved appraisers shall be on file for public examination in the offices of the Trust.

(5) Section 125.355(1)(a), Florida Statutes, for counties, and Section 166.045(1)(a), Florida Statutes, for municipalities, require that in any case in which a county or municipality, pursuant to the provisions of this section, seeks to acquire by purchase any real property for a public purpose, every appraisal must be in writing.

(6) The party responsible for acquisition activities shall obtain at least one appraisal by an approved appraiser for each purchase in an amount less than $500,000. For each purchase in an amount greater than $500,000, the party responsible for acquisition activities shall obtain at least two appraisals by approved appraisers.

(7) Determination of Maximum Approved Purchase Price.

(a) For purposes of calculating the Trust and the recipient shares of the purchase price paid for real property, a maximum approved purchase price shall be determined. The Trust grant approval agreement will describe financial participation by the Trust and the recipient on a percentage basis. The Trust considers that the maximum purchase price in which it will participate shall be the maximum approved purchase price. If the recipient or its agent negotiates a purchase price higher than the maximum approved purchase price, the recipient shall pay all the purchase price amount over the maximum approved purchase price, in addition to the local match percentage share of the maximum approved purchase price.

(b) Appraisals shall be reviewed by a review appraiser who is employed by or under contract to the Trust. The review appraiser must meet the same qualifications as appraisers who conduct the appraisals. The review appraiser must certify to the Trust that the appraisals have been conducted substantially in accordance with this rule chapter and with correct appraisal standards and methods, and must certify the appraised value(s) of the subject real property. This certified value shall be referred to hereinafter as “the maximum approved purchase price.”

(c) The maximum approved purchase price shall be the value indicated in a single reviewed and approved appraisal if only one appraisal is required. If two appraisals are obtained and approved when only one is required by this rule chapter, the maximum approved purchase price shall be the higher value indicated in the appraisals, so long as the higher appraisal value is not greater than 120% of the lower appraisal value.

(d) The maximum approved purchase price of a project site or parcel within a project site shall not exceed the higher value indicated in the two appraisals that have been reviewed and approved by the review appraiser.

(e) If two appraisals are required and their values do not differ significantly, the maximum approved purchase price shall be the higher value indicated in the two appraisals. The two appraisals, shall be considered to differ significantly if the higher of the two values exceeds 120% of the lower value.

(f) When two appraisals required under subsection (6) above differ significantly, the following steps shall be taken:

1. The review appraiser shall request that the two appraisers review the differences in their respective reports to attempt to rectify their value conclusions so that the two value conclusions are not significantly different;

2. A third appraisal shall be obtained if the two appraisals differ significantly and the differences cannot be rectified as in the above paragraph;

3. A third appraisal shall not be obtained if the decision is made by the party responsible for acquisition activities to negotiate an acquisition price of no more than 120% of the lower of the two reviewed and approved appraisals.

4. If a third appraisal is obtained and reviewed and approved, the maximum approved purchase price shall be the value contained in the higher of the two closest appraisals, so long as the two closest appraisals do not differ significantly. If the two closest appraisals differ significantly, 120% of the lower of the two appraisals shall be the maximum approved purchase price.

Specific Authority 380.507(11) FS. Law Implemented 259.101, 375.045, 380.501-.515 FS. History–New 7-7-94.

9K-6.008 Confidentiality of Appraisals.

(1) The Trust, the recipient, the recipient’s agent(s) and the party responsible for acquisition shall maintain confidentiality of appraisals, according to the requirements set forth below.

(2) Section 125.355(1)(a), Florida Statutes, for counties, and Section 166.045(1)(a), Florida Statutes, for municipalities, require that in any case in which a county or municipality, pursuant to the provisions of this section, seeks to acquire by purchase any real property for a public purpose, every appraisal must be in writing.

(3) Pursuant to the sections cited in subsection (2) above, such appraisals are not available for public disclosure or inspection and are exempt from the provisions of Section 119.07(1), Florida Statutes, until an option contract is executed by the municipality or county, or if no option contract is executed, until 30 days before a contract or agreement for purchase is considered for approval by the governing body of the municipality or county.

(4) Pursuant to the sections cited in subsection (2) above, if a contract or agreement for purchase is not submitted to the municipal or county governing body for approval, the exemption from Section 119.07(1), Florida Statutes, will expire 30 days after the termination of negotiations.

(5) The date of termination of negotiations shall be based on a written statement from a party to the negotiations that good faith efforts at negotiating a purchase agreement have failed and that the party desires to cease negotiations. Reinitiation of negotiations shall require approval of the Trust.

(6) The Trust and the recipient, and their agents if any, shall execute an agreement to maintain confidentiality of appraisals until such time as the appraisal information is no longer exempt from Section 119.07(1), Florida Statutes, as described in subsection (3) above. This agreement of confidentiality shall expressly name the individuals to whom the appraisal information may be disclosed during the period that the appraisal is exempt from the requirements of Section 119.07(1), Florida Statutes. Pursuant to the sections cited in subsection (2) above, the exemptions from Section 119.07(1), Florida Statutes, that are provided in this paragraph are subject to the Open Government Sunset Review Act in accordance with Section 119.14, Florida Statutes.

Specific Authority 380.507(11) FS. Law Implemented 259.101, 375.045, 380.501-.515 FS. History–New 7-7-94.

9K-6.009 Negotiation of Offers and Counteroffers.

(1) As described in paragraph 9K-6.004(3)(c), Florida Administrative Code, the recipient shall elect whether the recipient or its agent, or the Trust or its agent, will conduct all negotiations with the owner.

(2) It shall be the goal of the Trust and the recipient that the acquisition of the real property be negotiated at the best price and terms that can be negotiated in the interest of the project’s public purpose. The objective of all purchase negotiations shall be to obtain, at the lowest possible price, the appropriate interest in real property free of encumbrances, conditions, restrictions and reservations that would impede the purposes or management of the project site. In the course of negotiations the party responsible for negotiations may discuss the advantages of a donation and bargain sale. If the real property to be acquired is not already surveyed and the acreage of the site is not known, the owner shall be apprised of the benefits of obtaining a safe upland line survey, as opposed to a mean high water or ordinary high water survey, for calculating the acreage of the site. In making an offer the party responsible for negotiations shall consider the benefit to the owner of a single cash payment in relation to the maximum offer allowed by law.

(3) The Trust desires that the party responsible for negotiations negotiate the purchase price at or below the maximum approved purchase price.

(4) Pursuant to Sections 125.355(1)(b), Florida Statutes, for counties and Section 166.045(1)(b), Florida Statutes, for municipalities, if the agreed purchase price exceeds the average appraised price of the two appraisals, the county or municipal governing body is required to approve the purchase by an extraordinary vote. The county or municipal governing body may, by ordinary vote, exempt a purchase in an amount of $100,000 or less from the requirement for an appraisal.

(5) Pursuant to Section 125.355(1)(a), Florida Statutes, for counties, and Section 166.045(1)(a), Florida Statutes, for municipalities, in any case in which a county or municipality, pursuant to the provisions of that section and using funds distributed under a grant from the Trust, seeks to acquire by purchase any real property for a public purpose, every offer or counteroffer must be in writing.

(6) Pursuant to Section 380.510(3), Florida Statutes, grant agreements for an award for land acquisition shall provide that the Trust shall approve the terms under which the interest in land is acquired. Such approval shall be given at the time the Trust governing body approves the executed purchase agreement negotiated by either the recipient or its agent, or the Trust or its agent and approves the release of funds. The recipient shall have executed the purchase agreement prior to approval by the Trust.

(7) The party responsible for negotiations may negotiate and enter into a purchase agreement prior to or after the receipt and approval of appraisals. However, such negotiations and agreements are subject to the conditions established in this rule chapter. All owner contact shall be documented in the appropriate acquisition file of the party responsible for conducting negotiations.

(8) When the party responsible for negotiations initiates acquisition negotiations prior to the receipt of the required number of appraisal reports reviewed and approved in accordance with Rule 9K-6.007, Florida Administrative Code, that party assumes all risk and responsibility that may arise out of a negotiated purchase price that exceeds the maximum approved purchase price or other review standards set forth in Rule 9K-6.007, Florida Administrative Code.

(9) Initial contact with the owner by the party responsible for negotiations may be established prior to negotiations. When initiated, such contact should be limited to the following:

(a) To inform the owner of the land acquisition program under which the project is being considered, and to request the owner’s permission to inspect the property in order to determine its suitability for the purposes of the acquisition.

(b) To ascertain or confirm the owner’s interest in conveying the property to the recipient or the Board of Trustees.

(c) To explain in general terms the possible tax advantages of land donations and bargain sales.

(d) To request permission from the owner in order to have his property appraised and surveyed.

(e) To discuss the timing of possible future acquisitions, and the competition for funds under the various Trust acquisition programs.

(f) To discuss the matter of representation of the owner by an agent in any future negotiations, and the necessary confirmation by the owner of the agent’s status.

(g) To request available title data.

(h) To advise of disclosure requirements.

(i) To request available property survey data.

(j) To discuss other information pertinent to the acquisition process in general.

(10) Upon the initiation of negotiations the owner shall be notified in writing that the terms of the final purchase agreement are subject to affirmative action by the recipient and the Trust, if title is to be conveyed to the recipient, and the Board of Trustees, if title is to be conveyed to the Board of Trustees.

(11) Pursuant to the sections cited in subsection (5) above, the county or municipality shall maintain complete and accurate records of every such offer and counteroffer. For the purposes of this section, the term “option contract” means a proposed agreement by the county or municipality to purchase a piece of property, subject to the approval of the county or municipal governing body at a public meeting after 30 days’ public notice, and also subject to approval by the Trust at a public meeting. The county or municipality will not be under any obligation to exercise the option unless the option contract is approved by the county or municipal governing body at the public hearing specified in this section, and approved by the Trust at a public meeting duly noticed.

(12) When the owner is represented by an agent or broker, negotiations may not be initiated or continued with the agent until a written statement signed by the owner verifying the agent’s legal or fiduciary relationship with the owner has been received by the party responsible for negotiations.
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9K-6.010 Confidentiality of Offers and Counteroffers.

(1) The Trust and the recipient shall maintain confidentiality of offers and counteroffers, according to the requirements set forth below.

(2) Pursuant to Section 125.355(1)(a), Florida Statutes, for counties, and Section 166.045(1)(a), Florida Statutes, for municipalities, such offers and counteroffers are not available for public disclosure or inspection and are exempt from the provisions of Section 119.07(1), Florida Statutes, until an option contract is executed or, if no option contract is executed, until 30 days before a contract or agreement for purchase is considered for approval by the governing body of the municipality or county.

(3) Pursuant to the sections cited in subsection (2) above, if a contract or agreement for purchase is not submitted to the municipal or county governing body for approval, the exemption from Section 119.07(1), Florida Statutes, will expire 30 days after the termination of negotiations.

(4) The date of termination of negotiations shall be based on a written statement from a party to the negotiations that good faith efforts at negotiating a purchase agreement have failed and that the party desires to cease negotiations. Reinitiation of negotiations shall require approval of the Trust.

(5) The Trust and the recipient, and their agents if any, shall execute an agreement to maintain confidentiality of offers and counteroffers until such time as the offers and counteroffers are no longer exempt from Section 119.07(1), Florida Statutes, as described in subsection (3) above. This agreement of confidentiality shall expressly name the individuals to whom the offers and counteroffers may be disclosed during the period that the offers and counteroffers are exempt from the requirements of Section 119.07(1), Florida Statutes. Pursuant to the sections cited in subsection (2) above, the exemptions from Section 119.07(1), Florida Statutes, that are provided in this paragraph are subject to the Open Government Sunset Review Act in accordance with Section 119.14, Florida Statutes.
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9K-6.011 Purchase Agreements.

(1) The form of the final negotiated purchase shall be a written purchase agreement that is signed by the owner, the recipient and the Trust.

(2) The Trust or recipient may prepare and use any form of purchase agreement approved by the Trust as meeting the intent of all applicable laws and this rule chapter.

(3) The Trust shall develop a model standard purchase agreement that may be used by the party conducting the negotiations.

(4) The party responsible for negotiations shall obtain all disclosures of beneficial interest required in Section 286.23, Florida Statutes, before entering into a purchase agreement.
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9K-6.012 Examination for Hazardous Materials Contamination.

(1) All sites acquired with funds from the Preservation 2000 Trust Fund shall be examined for hazardous materials contamination within 45 days before closing.

(2) The examination for hazardous materials contamination shall be performed by an individual who is experienced in performing such an environmental site assessment and shall be documented in writing to the Trust and the recipient.

(3) The examination for hazardous materials contamination shall be performed to the standard of practice of the American Society of Testing Materials. For Phase I environmental site assessment, such standard of practice shall be the ASTM Practice E 1527. If the Findings and Conclusions section of the assessment reports evidence of recognized environmental conditions, then a Phase II Environmental Site Assessment shall be performed to address any suspicions raised in the Phase I environmental site assessment and to confirm the presence of contaminants on site.

(4) Prior to closing the recipient shall examine the written assessment and advise the Trust in writing of its understanding that by accepting title, it may be assuming liability for future adverse action or cleanup associated with the lands covered by the assessment.

(5) Because the Board of Trustees will have an executory interest in the land, the Trust shall have the right to refuse to deliver funds for closing a site where hazardous materials contamination, in the sole view of the Trust, presents a liability to the state that outweighs the benefits derived from the acquisition of the site. In the event an adverse environmental assessment is reported on a site after the Trust governing board has approved the project plan and the release of funds for the site, the Trust governing board hereby delegates to Trust staff the authority to determine if a delay in, or termination of, the closing is in the best interest of the State of Florida. Exercise of such delegation of authority shall be subject to ratification by the governing board at its next regularly scheduled meeting. Prior to exercising the delegation of authority, the Trust staff shall confer with the appropriate staff of the Department of Environmental Protection for assistance in assessing the risk to the State of Florida. If it is determined by Trust staff that a delay in, or termination of, the closing is in the best interest of the State of Florida, the Trust staff shall immediately notify the Recipient. The party responsible for negotiations shall immediately notify all other parties to the purchase agreement of the action taken and the basis for the action.
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9K-6.013 Trust Governing Body Action.

(1) Pursuant to Section 380.510(3), Florida Statutes, the Trust shall approve the terms under which the interest in land is acquired. Such approval shall be evidenced by the Trust execution of the purchase agreement.

(2) The Trust shall consider and approve the terms of the acquisition, together with all other requirements associated with the grant award to the recipient and the release of funds for the grants.

(3) Notice of this approval shall be published in the Florida Administrative Weekly, according to the subsection 9K-4.011(3) or 9K-5.007(6), Florida Administrative Code, which notify the public that any person with substantial interests that are or may be determined by the approval or denial of funds for projects by the Trust may request an administrative proceeding pursuant to Section 120.57, Florida Statutes, and Rule 9K-1.008, Florida Administrative Code, within 21 days from publication of the Notice of Approval for Preservation 2000 Funds.

(4) After the expiration of the 21-day notification period and provided that all purchase agreement and grant terms have been met, the Trust shall execute a letter notifying the seller of exercise of option, if an option agreement was used. The recipient shall likewise execute a letter notifying the seller of exercise of option when all purchase agreement and grant requirements have been met.

Specific Authority 380.507(11) FS. Law Implemented 259.101, 375.045, 380.501-.515 FS. History–New 7-7-94, Amended 9-7-00.

9K-6.014 Closing.

(1) Prior to closing the Trust shall prepare a grant reconciliation statement which shall evidence expenditures for all eligible project costs for the portion of the project to be closed. The reconciliation statement shall be based on the prepared buyer and seller closing statements, the prepaid project costs of the recipient and the Trust evidenced by paid receipts, any reimbursements to the seller or others to be made after closing, the grant award amount and any revisions to the award. The reconciliation statement shall evidence the amount of funds needed from the Trust and recipient in order that the closing may occur.

(2) The Trust Executive Director shall have the authority to modify the purchase agreement previously approved by the Trust  to extend the time for option exercise, closing date, submittal deadlines or any other time limit relating to such agreement, provided the total extension of time for closing does not exceed 180 calendar days after the date contemplated in the purchase instrument approved by the Trust. The Executive Director shall also have the authority to execute or modify all documents necessary for the implementation of Trust action, including but not limited to the purchase agreement, letter of notification of exercise of option, leases, easements, legal descriptions, deeds, assignments, and other miscellaneous agreements and affidavits, provided the modification does not change the substance nor the scope of Trust approval, and provided the document executed or modified was either approved by the Trust or contemplated by Trust approval. Any changes in the purchase price to be paid to the owner not contemplated by the terms of the purchase agreement must be approved by the Trust. An extension or modification may only be made under the terms of the purchase agreement, or with the owner’s agreement.

(3) The party responsible for negotiations shall have obtained all disclosures of beneficial interest required in Section 286.23, Florida Statutes, and those required by subsection 380.08(2), Florida Statutes, before entering into a purchase agreement. All other disclosures shall be obtained no later than 10 days prior to closing. Appropriate disclosures shall be filed with the Department of State as required by law. Disclosures not required by statute may be waived by the Executive Director in the case of acquisitions of property for a price of $250,000 or less where the Executive Director finds that the difficulty on the person providing such disclosures outweighs the value of the disclosed information to the Trust or the acquiring agency. The following information shall also be included in the statement supplied by the owner no later than 10 days prior to closing:

(a) The total amount of any finder’s fee, real estate commission or other similar commission, including a statement as to whom those fees will ultimately be paid,

(b) The total amount of the attorney’s fees paid to the owner’s attorney, including a statement as to whom these fees will ultimately be paid,

(c) The amounts of other costs incidental to the sale, indicating to whom these sums have been or are to be paid.

(4) The party responsible for negotiations shall be responsible for proper completion of the closing, proper recordation of all legal documents and payment of required fees.

(5) Time and place of closing shall be determined in the purchase agreement negotiated with the owner.

(6) The Trust shall prepare a grant agreement for execution by the Trust and the recipient and for recording at the time of closing and conveyance of title to the recipient, pursuant to Section 380.510(4), Florida Statutes. The recordable grant agreement shall restate conditions that were placed on the project site at the time of project selection and initial grant approval and that shall take effect upon conveyance of title to the recipient.

(7) A copy of all original documents, including recorded documents, shall be forwarded to the Trust and the recipient within 30 days after receipt from the closing agent by the party responsible for acquisition activities. All such documents shall be accompanied by a written statement signed by the recipient indicating that all documents have been approved and accepted by the recipient as to form and legality.

(8) Any reimbursements associated with the project closing will be made according to the terms set forth in the document describing such reimbursements.
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