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69W-500.001 Integration of Section 517.061, F.S.; Offers and Sales.

(1) Generally, an offer or sale pursuant to an exemption provided by Section 517.061, F.S., shall not be integrated with any other offer or sale which is exempt under any other exemption provided by Section 517.061, F.S., for the purposes of determining the availability of either such exemption. However, the determination as to whether sales of securities, made in reliance upon an exemption under section 517.061(11), F.S., are a part of a larger or single offering which would be required to be integrated with such sales, the following factors shall be considered:

(a) Whether the offers or sales are part of a single plan of financing;

(b) Whether the offers or sales involve issuance of the same class of security;

(c) Whether the offers or sales are made at or about the same time;

(d) Whether the same type of consideration is to be received;

(e) Whether the offers or sales are made for the same general purpose; and,
(f) Whether the offers or sales are made as part of a scheme or device to violate or evade any of the provisions of this act.

(2) Offers or sales made pursuant to section 517.061(11), F.S., shall not be integrated with offers or sales made by the issuer or on the issuer’s behalf pursuant to a subsequent offering under section 517.081, F.S., or sold pursuant to a registration statement effective under the Securities Act of 1933, provided the issuer has terminated all offers or sales made pursuant to section 517.061(11), F.S., prior to the submission of the application for registration. Offers or sales made pursuant to section 517.061(11), F.S., following an offering registered under section 517.081, F.S., may or may not be integrated with such an offering registered under section 517.081, F.S., or sold pursuant to a registration statement effective under the Securities Act of 1933, depending upon the facts and circumstances in each case.

(3) Securities registered with another jurisdiction may be sold in Florida pursuant to section 517.061(11), F.S., provided all requirements of section 517.061(11), F.S., and rules thereunder are complied with.

Rulemaking Authority 517.03 FS. Law Implemented 517.061(11) FS. History–New 12-5-79, Amended 9-20-82, Formerly 3E-500.01, Amended 7-31-91, Formerly 3E-500.001.

69W-500.004 Computation of Number of Purchasers for Purposes of Section 517.061(11), F.S.

(1) The following purchasers shall be excluded in computing the number of purchasers for purposes of section 517.061(11), F.S.:

(a) The issuer, including any promoter of that issuer;

(b) Any General Partner of a Limited Partnership, regardless of the types of interest in the Limited Partnership purchased or held by the General Partner;

(c) Any purchaser with whom the transaction was consummated outside the State of Florida.

(2) For purposes of section 517.061(11), F.S., there shall be counted as one purchaser any corporation, partnership, joint stock company, trust or unincorporated organization, except that if such entity was organized for the specific purpose of acquiring the securities offered, each beneficial owner of equity interests or equity securities in such entity shall count as a separate purchaser.

Rulemaking Authority 517.03 FS. Law Implemented 517.061(11) FS. History–New 12-5-79, Amended 9-20-82, Formerly 3E-500.04, Amended 7-31-91, Formerly 3E-500.004, Amended 5-15-07, 10-29-12.
69W-500.005 Disclosure Requirements of Section 517.061(11)(a)3., F.S.

(1) Transactions by an issuer which do not satisfy all of the conditions of this rule shall not raise any presumption that the exemptions provided by section 517.061(11), F.S., is not available for such transactions. Attempted compliance with this rule does not act as an election; the issuer can also claim the availability of section 517.061(11), F.S., outside this rule.

(2) The determination as to whether sales of securities are part of a larger offering (i.e., are deemed to be “integrated”) depends on the particular facts and circumstances. In determining whether sales should be regarded as part of a larger offering and thus should be integrated, the facts described in rule 69W-500.001, F.A.C., should be considered.

(3) Although sales made pursuant to section 517.061(11), F.S., and in compliance with this rule, are exempt from the registration provisions of this Act, such exemption does not avoid the anti-fraud provisions of sections 517.301 and 517.311, F.S.

(4) The provisions of this rule shall apply only to transactions which are consummated with persons in the State of Florida.

(5) The requirement of section 517.061(11)(a)3., F.S., that each purchaser, or his representative be provided with or given reasonable access to full and fair disclosure of all material information shall be deemed to be satisfied if either paragraph (5)(a) or (b), are complied with:

(a) Access to or Furnishing of Information. Reasonable access to, or the furnishing of, material information shall be deemed to have been satisfied if prior to the sale a purchaser is given access to the following information:

1. All material books and records of the issuer; and,
2. All material contracts and documents relating to the proposed transaction; and,
3. An opportunity to question the appropriate executive officers or partners.

(b) Offering Circular. At the election of the issuer an offering circular containing the following information may be provided to a purchaser prior to the sale:

1. All material risks involved in the offering;
2. The business name of the issuer;
3. The state of incorporation or organization;
4. The business address of the issuer;
5. A brief description of the business background of the executive personnel and promoters of the issuer;
6. Underwriters’ names and addresses;
7. Principal owners of securities of the issuer;
8. Amount of securities held or subscribed for by affiliates or promoters;
9. A description of the business of the issuer;
10. Capitalization of the issuer;
11. Options and warrants in connection with the securities to be offered;
12. Amount of securities issued or to be offered and a statement that the securities have not been registered with the State of Florida; the terms of the offering and a description of the securities being offered;
13. Amount and nature of funded debt of the issuer;
14. Estimated amount of proceeds from the sale of securities;
15. Use of proceeds from the offering;
16. Executive remuneration;
17. Underwriter’s commissions and discounts;
18. Offering expenses of the issuer;
19. Compensation to promoters;
20. Brief description of prior offerings if material;
21. Information concerning property acquired or to be acquired with proceeds from securities;
22. General Partners’, officers’, stockholders’, or directors’ interests in property acquired by or from the issuer;
23. Information concerning the material contracts of the issuer;
24. Pending material litigation involving the issuer;
25. Adverse actions taken against (or in which were named) the issuer, underwriter, any promoter or any officer or director by any state, federal or self-regulatory agency if material;
26. Offering date;
27. A statement indicating that the sale shall be voidable by the purchaser within three days of the sale, as required by section 517.061(11)(a)5., F.S.;
28. Information, where appropriate, concerning the financial condition of the issuer, as follows:

a. A balance sheet and statement of profit and loss as of a date not earlier than the end of the last fiscal year of the issuer; provided, however, that if the last fiscal year shall have ended within 90 days of the date of the circular in which such data is to be included, such data may be supplied as of a date not earlier than the end of the fiscal year preceding the last fiscal year of the issuer.

b. If the balance sheet and statement of profit and loss included in an offering circular pursuant to subparagraph a., above, are as of a date 120 days prior to the date of the offering circular in which such data are included, sales and net income information as of a date not earlier than 90 days prior to the date of the offering circular shall be included.

c. Financial statements required by sub-subparagraph 28.a., need not be certified by an independent certified public accountant; however, if certified financial statements shall have been prepared for any period specified in sub-subparagraph 28.a., such certified financial statements shall be included.

(6) In the case of an issuer that is subject to the reporting requirements of section 13 or 15(d) of the Securities Exchange Act of 1934, (15 U.S.C. §78m, 78o(d)), the provisions of paragraph (5)(b) of this rule, shall be deemed satisfied by providing the following:

(a) The information contained in the annual report required to be filed under the Securities Exchange Act of 1934 or a registration statement on Form S-1 under the Securities Act of 1933, whichever filing is the most recent required to be filed, and the information contained in any definitive proxy statement required to be filed pursuant to section 14 of the Securities Exchange Act of 1934 (15 U.S.C. §78n) and in any reports or documents required to be filed by the issuer pursuant to section 13(a) (15 U.S.C. §78m(a)) or 15(d) (15 U.S.C. §78o(d)) of the Securities Exchange Act of 1934, since the filing of such annual report or registration statement; and,
(b) A brief description of the securities being offered, the use of the proceeds from the offering, and any material changes in the issuer’s affairs which are not disclosed in the documents furnished.

(7) For purposes of Rule 69W-500.005, F.A.C., the term “Issuer” is defined in rule 69W-200.001, F.A.C.

Rulemaking Authority 517.03(1) FS. Law Implemented 517.061(11) FS. History–New 12-5-79, Amended 9-20-82, Formerly 3E-500.05, Amended 10-14-90, 7-31-91, Formerly 3E-500.005, Amended 9-22-14.
69W-500.006 Commissions and Compensation Payable in Connection with an Offering Exempted Pursuant to Section 517.061(11), F.S.

(1) Commissions and compensation may be paid for the sale of an issuer’s securities to any person who:

(a) Is registered as a dealer in the State of Florida pursuant to section 517.12, F.S.

(b) Consummates a sale to a person not in this State.

(c) For purposes of section 517.061(11), F.S., is an associated person of an issuer meeting the qualification for exclusion from the definition of a dealer pursuant to section 517.021(6), F.S.

(2) Fees paid to attorneys and accountants and other professionals for professional services rendered in connection with the issuance of securities shall not be deemed to constitute compensation for purposes of section 517.061(11)(a)4., F.S.; however, if fees or compensation are paid for the sale of securities this shall be deemed to constitute compensation for purposes of section 517.061(11)(a)4., F.S., and would require registration of the professional under section 517.12, F.S.

NOTE: The Office of Financial Regulation is deeply concerned about the payment of fees to persons who are acting as dealers but are not registered as such when securities are offered and sold pursuant to Florida’s private placement section. The practice of disguising or characterizing these fees as something other than a sales commission not only defeats the availability of the exemption, but also produces an enormous contingent liability for the issuer. Because of these ramifications, an issuer availing itself of the private placement section should be cautious about any fees that are paid to persons who may subsequently be deemed dealers, including such professionals as attorneys, accountants, and offeree representatives.

Rulemaking Authority 517.03 FS. Law Implemented 517.061(11) FS. History–New 12-5-79, Amended 9-20-82, Formerly 3E-500.06, Amended 7-31-91, Formerly 3E-500.006.

69W-500.007 General Solicitation or General Advertising in Connection with an Offering Exempted Under Section 517.061(11), F.S.

(1) For purposes of section 517.061(11)(a)2., F.S., the requirement that there be no general solicitation or general advertising in connection with an offering exempted under section 517.061(11), F.S., shall be deemed to relate only to offers made in Florida in reliance upon section 517.061(11), F.S. General solicitation or general advertising may be made in connection with offers made outside of the State of Florida in reliance upon section 517.061(11), F.S., where permitted.

(2) For purposes of section 517.061(11)(a)2., F.S., general solicitation or general advertising, shall be deemed to include, but not be limited to, the following:

(a) Any advertisement, article, notice or other communication published in any newspaper, magazine or similar medium, or broadcast over the television or radio, or transmitted through electronic media; or

(b) Any seminar, meeting, letter, circular, notice or other written communication.

(3) Any seminar, meeting, letter, circular, notice or other written communication shall be deemed not to be in a form of general solicitation or general advertising when the issuer and any person acting on its behalf shall have reasonable grounds to believe after inquiry and shall believe that persons invited to or attending such seminar or meeting or receiving such letter, circular, notice or other written communication:

(a) Have such knowledge and experience in financial and business matters as to be capable of evaluating the merits and risks of the prospective investment; and,
(b) Are able to bear the economic risk to the prospective investment; or

(c) As to persons invited to or attending any seminar or meeting who qualify only under paragraph (3)(b) of this rule, such persons are accompanied by an investment adviser.

Rulemaking Authority 517.03 FS. Law Implemented 517.061(11) FS. History–New 12-5-79, Amended 9-20-82, Formerly 3E-500.07, Amended 7-31-91, Formerly 3E-500.007, Amended 10-29-12.
69W-500.008 Unsolicited Purchase or Sale of Securities Pursuant to Section 517.061(13), F.S.

(1) For purposes of Section 517.061(13), F.S., the offer or sale of securities in a transaction meeting the requirements of SEC Rule 144 (17 C.F.R. §230.144), which is incorporated by reference in rule 69W-200.002, F.A.C., shall be deemed an unsolicited purchase or sale of securities on order of and as agent for another.
(2) For purposes of section 517.061(13), F.S., a promoter or affiliate of an issuer shall not be deemed an underwriter of or an issuer of, or to be engaged in a sale directly or indirectly for the benefit of an issuer with respect to, any securities he has owned beneficially for at least one (1) year.

(3) For purposes of rule 69W-500.008, F.A.C., the term “Issuer” is defined in rule 69W-200.001, F.A.C.

Rulemaking Authority 517.03(1) FS. Law Implemented 517.061(13) FS. History–New 12-5-79, Amended 9-20-82, Formerly 3E-500.08, Amended 10-14-90, Formerly 3E-500.008, Amended 9-30-10, 9-22-14.
69W-500.010 Recognized Manuals of Securities.

The following publications are hereby approved as recognized securities manuals: Securities manuals published by Mergent, Inc., and all commonly recognized formats of Mergent’s Manuals, including CD-ROM and electronic dissemination over the Internet and securities manuals published by Standards & Poor’s Financial Services LLC.
Rulemaking Authority 517.03(1) FS. Law Implemented 517.061(20)(d) FS. History–(Formerly 3E-20.21), New 9-20-82, Formerly 3E-500.10, Amended 7-31-91, 5-10-00, Formerly 3E-500.010.

69W-500.011 Registration of Issuer Under Section 517.061(11), F.S., as Dealer.

An issuer of securities who elects to offer or sell its own securities pursuant to section 517.061(11), F.S., may register as a dealer pursuant to section 517.12(1), F.S. The issuer shall comply with the rules of the Financial Services Commission for registration as a dealer as set forth under rule 69W-600.001 and paragraph 69W-600.0013(5)(a), F.A.C., in addition to the following requirements:

(1) The financial statements required for registration as a dealer must be prepared in accordance with the provisions of subsection 69W-600.0151(4), F.A.C.

(2) Since the securities will not be registered, a copy of the offering circular for each offering must be submitted although no determination will be made as to the merits of the securities.

(3) The outside front page of the offering circular shall bear the following in bold face type: “THE SECURITIES BEING OFFERED HAVE NOT BEEN REGISTERED WITH THE OFFICE OF FINANCIAL REGULATION. THE FIRM IS REGISTERED AS AN ISSUER/DEALER TO SELL ITS OWN SECURITIES.”

Rulemaking Authority 517.03 FS. Law Implemented 517.061(11), 517.12(1) FS. History–New 9-20-82, Formerly 3E-500.11, Amended 7-31-91, Formerly 3E-500.011, Amended 5-6-15, 11-15-16.
69W-500.012 Exemption/Charitable Contributions to Pooled Income Funds.

(1) Transactions involving the offer and sale of certificates of interest or participation in pooled income funds operated, maintained and controlled by, and for the ultimate benefit of, charitable corporations as described in section 517.051(9), F.S., are hereby exempted from the registration provisions of section 517.07, F.S., provided such certificates or participation interests and the issuers, promoters or sponsors of such fund meet and comply with the following criteria:

(a) That the fund qualifies as a recipient of tax deductible contributions under Section 642(c)(5) of the Internal Revenue Code of 1954 (26 U.S.C. §642.(c)(5)), which is incorporated by reference in rule 69W-200.002, F.A.C.;

(b) That each prospective donor is furnished disclosures which fully and fairly describe the operation of the fund in compliance with the requirements of section 517.051(9), F.S., and chapter 69W-400, F.A.C.; and,
(c) That each person soliciting gifts by means of the fund is either a volunteer or a person who is employed in the charitable corporation’s overall fund-raising efforts who receives no commissions or other compensation based on the amount of the gift transferred to the pooled income fund.

(2) Persons, as described above, may disseminate promotional literature and provide other information and documentation concerning the fund and its charitable purposes, however, any such persons who actually accept gifts or consummate donations on behalf of the fund must be registered as provided in section 517.12, F.S., and chapter 69W-600, F.A.C.

Rulemaking Authority 517.03(1) FS. Law Implemented 517.061(19) FS. History–New 2-28-83, Formerly 3E-500.12, 3E-500.012, Amended 9-22-14.
69W-500.013 Exemption/Mobile Home Parks/Limited Purpose Stock Offering.

Transactions which involve the offer or sale of stock, bonds, or other instruments deemed to be securities as defined in section 517.021(21), F.S., offered or sold by or on behalf of a non-profit corporation consisting solely of property owners of a singular mobile home park, where the securities evidence shares of the corporation, are hereby exempted from the registration requirements of section 517.07, F.S., provided that such securities meet and comply with all of the following criteria:

(1) That proceeds from the sale of securities are used exclusively for the maintenance, improvement or acquisition of common areas within the mobile home park.

(2) That the solicitation and subsequent sale of securities is made exclusively by the non-profit corporation to persons retaining a property interest in the mobile home park and no form of general solicitation or general advertisement is instituted.

(3) That no individual, either directly or indirectly, receives any compensation or commission for or as a result of the sale of such securities.

(4) That prior to the sale of said securities, each property owner within the mobile home park is provided with or given reasonable access to full and fair disclosure concerning all relevant information relating to the securities themselves.

Rulemaking Authority 517.03 FS. Law Implemented 517.061(19) FS. History–New 1-8-86, Amended 7-31-91, Formerly 3E-500.013, Amended 9-30-10, 10-29-12.
69W-500.014 Court Approved Transactions.

Any transaction or any act incident to a transaction or reorganization approved by a court of competent jurisdiction in which securities are issued and exchanged for one or more outstanding securities, claims or property interests, cash, or any combination thereof, shall be exempt from the registration provisions of section 517.07, F.S. Additionally, any person involved in the facilitation of such court approved transaction or reorganization shall be exempt from the registration provisions of section 517.12, F.S., but only to the extent necessary to carry out such transaction.

Rulemaking Authority 517.03(1), 517.061(18) FS. Law Implemented 517.061(19) FS. History–New 3-29-92, Formerly 3E-500.014.

69W-500.015 Exemption for Offers and Sales of Securities of Foreign Issuers to Non-U.S. Persons in Offshore Transactions.

(1) Any offer or sale of securities of a foreign issuer made to a person, other than a U.S. person, in an offshore transaction that is exempt from registration pursuant to Regulation S (17 C.F.R. §§230.901 through 230.905), which is incorporated by reference in rule 69W-200.002, F.A.C., is hereby exempted from the registration requirements of section 517.07, F.S.

(2) For purposes of this rule, the terms “foreign issuer,” “offshore transaction,” and “U.S. person,” shall have the meanings prescribed in rule 902 of Regulation S (17 C.F.R. §230.902).
Rulemaking Authority 517.03(1), 517.061(19) FS. Law Implemented 517.061(19) FS. History–New 7-30-98, Formerly 3E-500.015, Amended 9-30-10, 9-22-14.
69W-500.016 Exemption for Issuers of Section 4(a)(2) Offerings.

Securities offered or sold in a transaction exempt under a rule or regulation issued by the Securities and Exchange Commission under Section 4(a)(2) of the Securities Act of 1933 (15 U.S.C. §77d(a)(2)), which is incorporated by reference in rule 69W-200.002, F.A.C., are hereby exempted from the filing requirements of section 517.07, F.S. An issuer of such securities and each of its bona fide employees who satisfy the criteria set forth in section 517.021(6)(b)6., F.S., and through whom the issuer elects to sell such securities, shall be exempted from the registration requirements of section 517.12(1), F.S.
Rulemaking Authority 517.03(1), 517.061(19) FS. Law Implemented 517.061(19) FS. History–New 1-1-02, Formerly 3E-500.016, Amended 9-30-10, 9-22-14.
69W-500.017 Compensatory Benefit Plan Exemption.

(1) Transactions involving the offer or sale of a security pursuant to a written compensatory benefit plan (or a written compensation contract) or similar plan established by the issuer, its parent, its majority-owned subsidiaries or majority-owned subsidiaries of the issuer’s parent, for the participation of their employees, directors, general partners, trustees, officers, or consultants and advisors, and their family members who acquire such securities from such persons through gifts or domestic relations orders, are exempt from the registration provisions of section 517.07, F.S., if:

(a) The sale of the security meets all of the requirements of SEC Rule 701 (17 C.F.R. §230.701), which is incorporated by reference by rule 69W-200.002, F.A.C.;

(b) The security is sold pursuant to a plan of a type exempt under section 3(a) of the Securities Act of 1933 (15 C.F.R. §77c.(a)), which is incorporated by reference by rule 69W-200.002, F.A.C.; or

(c) The security is effectively registered under sections 6 to 8 of the Securities Act of 1933 (15 U.S.C. §§77f through h), and is offered and sold in compliance with the provisions of section 5 of the Securities Act of 1933 (15 U.S.C. §77e), which are incorporated by reference in rule 69W-200.002, F.A.C.

(2) For the purposes of this rule, the terms “compensatory benefit plan” and “family member,” shall have the same meanings as defined in SEC Rule 701 (17 C.F.R. §230.701).

(3) The purpose of this rule is to provide an exemption from the registration requirements of section 517.07, F.S., for securities issued in compensatory circumstances. This exemption is not available for plans or schemes to circumvent this purpose, such as to raise capital or to evade the registration provisions of section 517.07, F.S.

(4) Issuers and persons making offers and sales of securities that are exempt pursuant to this rule are exempt from the registration requirements of section 517.12, F.S., provided that:

(a) All sales of securities are made by a partner, officer, director, trustee of the issuer, its parent, its majority-owned subsidiaries or majority-owned subsidiaries of the issuer’s parent, or any person employed by any of the foregoing who primarily performs substantial duties for, on behalf of any of the foregoing, other than in connection with transactions in securities; and,
(b) No commission or compensation is paid to any person for the sale of the issuer’s securities unless such person is registered as a dealer in this state. For the purposes of this rule, regular compensation paid to employees of the issuer for the performance of duties not in connection with transactions in securities shall not be deemed compensation for the sale of the issuer’s securities.
Rulemaking Authority 517.03(1), 517.061(19) FS. Law Implemented 517.061(19) FS. History–New 11-25-01, Formerly 3E-500.017, Amended 9-30-10, 9-22-14.
69W-500.018 Exemption for the Offer or Sale of a Single-Share Stock Certificate as a Gift.

(1) For the purposes of this rule, the term “single-share stock certificate retailer” means a person or business entity engaged in the business of framing or mounting single-share stock certificates for retail sale to purchasers as gifts, decorations, or novelty items. The term “single-share stock certificate retailer” also includes the employees of the person or business entity.

(2) The offer or sale of a single-share stock certificate by a single-share stock certificate retailer is subject to the registration requirements of sections 517.07 and 517.12(1), F.S.; however, because the dollar amount of the securities involved in these transactions is small and the character of the offering is limited, the Office finds that the application of the registration requirements of sections 517.07 and 517.12(1), F.S., to these transactions is not necessary for the public interest or for the protection of the investors, if conducted in accordance with this rule.

(3) Any single-share stock certificate retailer that claims entitlement to the exemption provided under this rule bears the burden of proving such entitlement in any proceeding brought under chapter 517, F.S.

(4) In order for an offer or sale of a single-share stock certificate by a single-share stock certificate retailer to qualify for an exemption from the registration requirements of sections 517.07 and 517.12(1), F.S., the offer or sale must comport with all of the following requirements:

(a) The single-share stock certificate retailer purchases the shares of stock through a registered dealer;

(b) The single-share stock certificate retailer markets, offers and sells the single-share stock certificate as a gift, decoration, or novelty item;
(c) The single-share stock certificate is mounted, matted, or framed;

(d) Each framed single-share stock certificate represents one share of stock in the underlying company;

(e) The single-share stock certificate retailer does not offer the single-share stock certificate for investment purposes;

(f) The single-share stock certificate retailer does not offer investment advice;

(g) The single-share stock certificate retailer does not directly or indirectly promote itself as a dealer;

(h) The single-share stock certificate retailer is not paid compensation solely for the single-share purchase transaction by the single-share stock certificate retailer;

(i) The single-share purchase transaction by the single-share stock certificate retailer and the transfer of ownership of the single-share certificate to the purchaser is completed within sixty (60) days after the purchase of the stock by the single-share stock certificate retailer; and,
(j) The offer and sale of the share by the single-share stock certificate retailer is not made for the direct or indirect promotion of any scheme or enterprise with the intent of violating or evading any provision of chapter 517, F.S.

(5) Nothing in this rule shall limit the Office’s authority to enforce existing law.

Rulemaking Authority 517.03(1), 517.061(19) FS. Law Implemented 516.061(19), 517.171 FS. History–New 4-16-09.
