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69U-105.001 Definitions.

For the purposes of this rule chapter, the following definitions shall apply:

(1) “Applicant” means the proposed state financial institution, acting by order of the proposed Board of Directors through its correspondent; or, if opened, the state financial institution on behalf of which the application or notice is being filed.

(2) “Correspondent” means the person designated by the proposed Board of Directors to act on their behalf in all matters required to process the application, as more fully specified in the certificate contained in the application.

(3) “Department” means the Office of Financial Regulation.

(4) “Establish” means open for business.

(5) “Federal financial institution” means a federally or nationally chartered or organized bank, savings bank, trust company or association.

(6) “Financial entity” means an association, bank, credit union, savings bank, Edge Act or agreement corporation, or trust company organized under the laws of this state or organized under the laws of the United States and having its principal place of business in this state.

(7) “Major shareholder” means any person subscribing to 10 percent or more of the voting stock or nonvoting stock which is convertible into voting stock of the proposed state financial institution.

(8) “Metropolitan area” means any county designated by the United States Office of Management and Budget as being within a metropolitan statistical area (MSA). An MSA is a geographic area with a large population nucleus together with adjacent communities which have a high degree of economic and social integration with that nucleus.

(9) “Primary Service Area” means the smallest geographical area from which the proposed state bank, savings bank or association expects to draw approximately seventy-five percent of its deposits. Said term also means the smallest geographical area from which a state trust company expects to draw approximately 75 percent of the asset value of its fiduciary accounts. It should be drawn around a natural customer base and should not be unrealistically delineated to exclude competing financial institutions or to include areas of concentrated population.

(10) “State financial institution” means a state-chartered bank, savings bank, trust company or association organized under the laws of this state.

(11) “Temporary quarters” means the physical structure in which the state financial institution will be housed pending completion of the permanent structure.

Rulemaking Authority 655.012(3) FS. Law Implemented 655.013, 655.015, 658.19 FS. History–New 4-15-98, Formerly 3C-105.001.

69U-105.101 Scope.

These rules contain procedures which shall govern all actions taken by and proceedings held before OFR in connection with its responsibility to process applications for the issuance, denial, renewal, or amendment of licenses and mergers pursuant to titles XXXVI and XXXVIII, Florida Statutes. In no case, however, shall Rules 69U-105.200 through 69U-105.610, F.A.C., apply to state chartered credit unions operating pursuant to Chapter 657, F.S. The following procedures provide a method by which all interested persons may present evidence on the record prior to the formulation of a final OFR order. This chapter shall govern in any case where there is a conflict or inconsistency with other rules of the Financial Services Commission or the Uniform Rules of Procedures adopted by the Administration Commission. Proceedings not heard by the agency head shall be transferred to the Division of Administrative Hearings pursuant to Sections 120.569 and 120.57, F.S.

Rulemaking  Authority 655.012(3) FS. Law Implemented 120.80(3), 658.19, 658.20, 658.21, 658.22, 658.23, 658.26 FS. History–New 11-1-77, Amended 8-3-78, 5-27-81, Formerly 3C-9.01, 3C-9.001, Amended 8-14-94, 11-1-94, 4-15-98, Formerly 3C-105.101.

69U-105.102 Application.

(1) The following application forms are hereby incorporated by reference.

(a) Form OFR-U-1, Application for Authority to Organize a Bank, Savings Bank or Association, Revised 3/2003.

(b) Form OFR-U-28, Application for Authority to Organize a Trust Company, Revised 3/2003.

(c) Form OFR-U-10, Interagency Biographical and Financial Report, Revised 3/2003.

(d) Form OFR-U-16A, Application for Authority to Establish a Branch Office, Revised 11/97 (short form).

(e) Form OFR-U-16, Application for Authority to Establish a Branch Office, Revised 3/2003 (long form).

(f) Form OFR-U-12, Application for Authority to Relocate an Office, Effective 11/9, Revised 3/2003.

(g) Form OFR-U-15, Application for Authority to Exercise Trust Powers, Revised 3/2003.

(h) Form OFR-U-17, Application and Plan for the Purchase of Assets and Assumption of Liabilities, effective 1/2018, https://www.flrules.org/Gateway/reference.asp?No=Ref-08789.

(i) Form OFR-U-19, Application for Approval to Merge or Consolidate a Bank, Trust Company or Association, effective 1/2018, https://www.flrules.org/Gateway/reference.asp?No=Ref-08790.

(j) Form OFR-U-19A, Application for Authority to Organize a Successor Institution, Revised 3/2003.

(k) Form OFR-U-4, Application and Plan of Conversion, effective 1/2018, https://www.flrules.org/Gateway/reference.asp?No=Ref-08788.

(l) Form OFR-U-11, Application for Certificate of Approval to Purchase or Acquire a Controlling Interest in a State Bank or Trust Company, Revised 3/2003.

(2)(a) Application forms for all license actions covered by these rules may be obtained from OFR at no cost. All applications must be in the format required by OFR. Requests for forms should be sent to:

Deputy Director

Office of Financial Regulation

200 East Gaines Street

Tallahassee, Florida 32399-0371

(b) In those cases where OFR also requires the filing of copies of federal or other application forms, those forms may be obtained from:

Federal Deposit Insurance Corporation

10 Tenth Street, N. E.

Suite 800

Atlanta, Georgia 30309-3906

Federal Reserve Bank of Atlanta

1000 Peachtree Street, N. E.

Atlanta, Georgia 30309-4470

Office of Thrift Supervision

Atlanta Regional Office

Post Office Box 105217

Atlanta, Georgia 30348

National Credit Union Administration

7000 Central Parkway

Suite 1600

Atlanta, Georgia 30328

(3) Filing and Acknowledgment of Application and Fee. The original and two copies of applications in the format required by OFR, accompanied by the prescribed fee for the requested license action as set forth in Section 658.73, F.S., shall be filed with OFR at the address indicated in paragraph (2)(a), above. No application will be deemed filed or received for publication unless accompanied by the proper filing fee. All filing fees for any license action covered by these rules are nonrefundable. Upon receipt of the application and the accompanying fee, the applicant shall be so notified by OFR.

(4) Request for Additional Information. All information the applicant wants to present in order to support the application should be submitted with the original filing. The required exhibits in the application forms are not intended to limit the applicant’s presentation of any of the requirements, but merely represent the minimum information required to be filed. All additional information and/or complete correction of all errors or omissions must be submitted within 60 days after requested by OFR. Applicant’s failure to respond to such request within 60 days after the date of the request shall be construed by OFR as grounds for denial of an application in accordance with the provisions of Section 120.60(1), F.S., and the file shall be closed, unless good cause is shown that it remain open. Should the file be closed pursuant to these provisions, the applicant shall be duly notified.

(5) Burden of Proof. It is the applicant’s responsibility to prove that the statutory and regulatory requirements warranting granting of the authority requested by the applicant are met.

(6) Confidential Information. All information contained in applications to OFR shall be open for public inspection, with the exception of information specifically made confidential by statute. Therefore, confidential information should be submitted separately from the rest of the application and clearly marked “confidential.” Information contained in applications filed with federal regulatory agencies, copies of which are submitted to OFR by such agencies, shall be treated in accordance with the provisions of the appropriate federal statute. In cases where OFR requires federal forms to be submitted to OFR by the applicant, public access to the information shall be governed by state law.

(7) Amendment of Application. An applicant may amend the application as to those factors generally within the control or selection of the applicant once, as a matter of course, at any time within 30 days from its receipt for filing. Otherwise, the application may only be amended with permission from OFR. A merger agreement may be amended at any time prior to its approval by the stockholders of the constituent financial institutions or decision by OFR, whichever occurs first. Requests to make adverse material changes filed at any time after the application has been received shall be deemed by OFR to be grounds for denial, and upon such denial a new application accompanied by the appropriate filing fee shall be required. Some examples of material changes include changes in the composition of the board of directors, officers, or stockholders of the institution; location of the proposed license action; and fixed asset proposal. If OFR grants a request to make material changes in the application, the amended application will be treated as a new application with respect to the applicable rules of this chapter, except that no additional filing fee shall be required. When an application is denied on the grounds set forth above, the applicant shall be duly notified.

(8) Supplemental Information. Upon a request from an applicant, OFR shall permit the filing of supplemental information external to the application which sets forth evidence of changing economic conditions and transactions, occurrences, or events having a bearing on the application and which have taken place since the application was filed. Such supplemental information must be filed within a reasonable time after the information is known by the applicants but in no event later than 10 days before the hearing, if one has been requested.

(9) Applications to Locate in the Same General Area. All applications for similar license actions within the same general geographic or trade area or affecting overlapping fields of membership which are filed within any 60 day period shall be processed and considered, as far as practicable, on a concurrent basis.
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69U-105.103 Publication of Notice of Receipt or Withdrawal of Application.

(1) When required, OFR shall publish notice of receipt of each application in the Florida Administrative Register within 21 days of its receipt. The notice shall identify the applicant, the subject of the application, the proposed location of the requested license action (if appropriate), the date received, the time within which to request a public hearing, and reference to the rule describing procedures for requesting such a hearing.

(2) Where OFR determines more specific notice is desirable to reach potentially affected persons, it shall require the applicant to publish notice of filing the application in one or more newspapers of general circulation in the affected area or in any other manner which would reasonably communicate the notice.

(3) The applicant may withdraw the application at any time by filing a written notice of withdrawal from the correspondent as designated on the application form with OFR. OFR shall publish notice of the withdrawal within 21 days of its receipt, if the original application required public notice.

Rulemaking Authority 120.53(1)(a), 655.012(3) FS. Law Implemented 120.53(1)(c), 120.60(5), 658.21, 658.26 FS. History–New 11-1-77, Amended 5-27-81, 3-28-83, Formerly 3C-9.03, 3C-9.003, Amended 8-14-94, Formerly 3C-105.103.
69U-105.104 Petition for Public Hearing.

(1) A petition for public hearing may be combined with a notice of intention to appear (which is a requirement for a person to become a party) as provided in subsection 69U-105.106(3), F.A.C. Any person may request a public hearing by filing a petition with OFR within 21 days of publication of notice, provided however, that no petition shall be complete unless it shall:

(a) Be printed, typewritten, duplicated, or otherwise in legible form on paper of either standard legal or letter size;

(b) Clearly identify the applicant, and the application on which the hearing is requested;

(c) Contain the name, address, and telephone number of the petitioners;

(d) Contain a concise statement of whether the petitioner has an interest in the application, and, if so, a statement identifying such interest, the grounds and basis of objection to the application, and such other information that the petitioner contends is material;

(e) Contain the signature of the petitioner or petitioner’s attorney and the date the petition is signed; and,
(f) Clearly show that a copy of the petition has been sent to the applicant or the applicant’s correspondent.

(2) Any petition filed before an application is received or more than 21 days after publication of notice as required in rule 69U-105.102, F.A.C., shall be void. Any timely-filed petition which does not meet the minimum requirements as set forth above shall be denied without prejudice within 30 days of publication of notice and the petitioner granted an additional 14 days from the date of receipt of the denial order within which to amend the petition, which period shall be extended with a showing of good cause.

(3) OFR may initiate a hearing on its own motion regardless of whether there has been a petition at any time prior to the issuance of a final order.

(4) The petitioner(s) may withdraw its petition for public hearing at any time by filing a notice of withdrawal on the record. Withdrawal of all petitions filed shall nullify the need for a public hearing.

Rulemaking Authority 120.53(1)(a), 655.012(3) FS. Law Implemented 120.53(1)(c), 120.60(5), 655.012 FS. History–New 11-1-77, Amended 8-3-78, 5-27-81, 3-28-83, Formerly 3C-9.04, Amended 6-11-90, Formerly 3C-9.004, Amended 8-14-94, Formerly 3C-105.104.

69U-105.105 Publication of Notice of Hearing.

(1) The applicant shall, no more than 21 nor less than 14 days prior to the scheduled hearing, publish one time in a newspaper of general circulation in the community in which the applicant proposes to engage in business, a notice containing the name or names of the applicant, the subject matter of the application, the location at which the applicant proposes to engage in business and the date, time, and place of the hearing. The notice shall include a statement that the hearing is open to members of the general public and shall not be published in a specialized paper which caters only to the publication of legal notices or business news. The minimum notice size shall be 2 columns by 2 inches, with no type less than 8 point and shall be placed as a run-of-the-paper ad. The name of the applicant shall appear in bold face.

(2) Immediately after publication, the applicant shall furnish OFR and all other parties with a certification from the publisher and a tear sheet or clipping evidencing such publication.

Rulemaking Authority 120.53(1)(a), 655.012(3) FS. Law Implemented 120.53(1)(c), 120.60(5), 655.012 FS. History–New 11-1-77, Amended 8-3-78, 5-27-81, Formerly 3C-9.05, 3C-9.005, Amended 8-14-94, Formerly 3C-105.105.

69U-105.106 Participants in Proceeding.

(1) Applicant. The applicant for any license processed under this chapter shall be a party to any hearing and to any further proceedings on the application. The applicant may withdraw the application at any time by filing a notice of withdrawal on the record. Withdrawal shall terminate proceedings on the application.

(2) Office of Financial Regulation. OFR shall be a party to all proceedings conducted pursuant to this chapter.

(3) Where Substantial Interests Will Be Affected. The petitioner, if other than the applicant or OFR, and any other person whose substantial interest will be affected by OFR’s decision on the application may become a party by filing written notice with OFR of intention to appear and serving a copy of the notice on the applicant. The notice must be received no later than 21 days after publication of the notice of receipt of the application and shall contain:

(a) The name, mailing address, and telephone number of the person and, if applicable, the name, mailing address, and telephone number of the attorney representing the person;

(b) A full and clear statement of the grounds upon which the person bases the claim that its substantial interest will be affected by decision on the application;

(c) An accurate description of the applicant and application involved; and,
(d) The signature of the person or the person’s attorney and the date the notice is signed.

Within 10 days of the receipt of the notice of intention to appear, OFR shall acknowledge receipt of the notice and determine whether the person’s substantial interests will be affected by OFR’s action on the application. Any person whose substantial interests will be affected and who desires to become a party to a pending proceeding after expiration of the time limit set in subsection (3) above, may petition OFR for leave to become a party. Such a petition shall declare the petitioner’s position by setting forth the same information required in paragraphs (3)(a)-(d) of this rule, and by explaining the failure to file timely written notice of intention to appear as provided in subsection (3), above. Petitions for leave to become a party may be filed with the presiding officer or administrative law judge at any time prior to the termination of the hearing and shall be served on the applicant. The presiding officer or administrative law judge shall determine whether the petitioner’s substantial interests will be affected by OFR’s action on the application. A later petition to become a party may be denied if granting the petition might unduly interfere with or delay the orderly hearing process.

Rulemaking Authority 120.80(3), 655.012(3) FS. Law Implemented 120.80(3), 655.012 FS. History–New 11-1-77, Amended 5-27-81, 3-28-83, Formerly 3C-9.06, 3C-9.006, Amended 8-14-94, 4-15-98, Formerly 3C-105.106.

69U-105.107 Computation of Time.

The time period within which any pleading, paper, motion, notice, instrument, or brief may be filed, or the time period within which any act is required to or may be performed, as provided by any rule of the Financial Services Commission or order of OFR, shall be so computed as to exclude the first day and include the last day; provided, that when the last day of such period falls on Saturday, Sunday, or a legal holiday under the laws of this State, or a day on which the OFR may be closed for the day, the computation of time shall omit such day and include the first day thereafter which does not fall on any such day. When the period of time prescribed or allowed shall be less than 7 days, intermediate Saturdays, Sundays, and legal holidays shall be excluded from the computation. A half-day holiday shall be considered as any other day and not as a holiday.

Rulemaking Authority 120.53(1)(a), 655.012(3) FS. Law Implemented 120.53(1)(c), 120.60(5), 655.012 FS. History–New 11-1-77, Amended 5-27-81, Formerly 3C-9.07, 3C-9.007, Amended 8-14-94, Formerly 3C-105.107.

69U-105.108 Extension of Time.

In cases where Director’s designee sits as a presiding officer, the presiding officer may grant an extension of time for the filing of any pleading required or permitted by these rules. Applications for such extensions must be served on all other parties and filed with OFR at least 3 days prior to the date on which the pleading must be filed under these rules.

Rulemaking Authority 655.012(3) FS. Law Implemented 120.80(3), 655.012(3) FS. History–New 11-1-77, Amended 5-27-81, 3-28-83, Formerly 3C-9.08, 3C-9.008, Amended 8-14-94, 4-15-98, Formerly 3C-105.108.

69U-105.109 Notice, Filing, Service.

(1) Notice. When required, service or notice shall be deemed effected when accomplished in the following manner:

(a) Service and notice of initial pleadings, orders, and other papers shall be effected upon a party by hand delivery or by U.S. mail, directed to a party’s last known mailing address.

(b) Required notice to the general public shall be by publication in the Florida Administrative Register. OFR shall require any applicant to publish additional notices in newspapers of general circulation in the area affected, where it deems it necessary to afford adequate notice to the public.

(2) Filing. All notices, motions, pleadings, or other documents shall be filed with the presiding officer or administrative law judge and served on the respective parties.

(3) Service. Service shall be deemed complete when a true copy of the document is delivered or, if mailed, when properly addressed, stamped, and deposited in the U.S. mail. The postmark date shall be the date of service if served by mail and the date of an appropriate certificate of service shall be the date if served by delivery.

Rulemaking Authority 655.012(3) FS. Law Implemented 120.80(3), 655.012 FS. History–New 11-1-77, Amended 5-27-81, Formerly 3C-9.09, 3C-9.009, Amended 8-14-94, 4-15-98, Formerly 3C-105.109.

69U-105.110 Post-Evidentiary Procedures.

The presiding officer’s or administrative law judge’s report shall contain findings of fact which shall be based exclusively upon competent substantial evidence in the record and rulings on evidentiary matters. OFR shall allow each party 10 days from the date of the presiding officer’s or administrative law judge’s report in which to submit written exceptions thereto pursuant to Section 120.80(3)(b), F.S.

Rulemaking Authority 655.012(3) FS. Law Implemented 120.80(3) FS. History–New 11-1-77, Amended 8-3-78, 5-27-81, Formerly 3C-9.11, 3C-9.011, Amended 8-14-94, 4-15-98, Formerly 3C-105.110.

69U-105.111 Final Orders.

(1) Final orders on applications for cross-industry conversions, cross-industry mergers, cross-industry acquisitions of all or substantially all of the assets of another financial institution, new banks, new trust companies, new associations, new savings banks, new credit unions, and conversion applications of federal financial institutions to state-chartered financial institutions, excluding applications involving a foreign national, shall be issued within 180 days after receipt of the original application, or receipt of timely requested additional information and/or corrections of errors or omissions, or within 30 days after conclusion of a public hearing held on the application, whichever is later. The final order on all other applications, excluding applications involving a foreign national, shall be issued within 90 days after receipt of the original application, or receipt of timely requested additional information and/or the correction of errors or omissions, within 15 days after the conclusion of a public hearing held on the application, or within 45 days after the written report is submitted to OFR and the parties, whichever is later. The final order on all applications involving a foreign national shall be issued within 1 year after receipt of the original application, or receipt of timely requested additional information and/or the correction of errors or omissions, or within 30 days after conclusion of the public hearing held on the application, whichever is later.

(2) For purposes of this chapter, Sections 120.60(1) and 120.80(3), F.S., the public hearing shall not be deemed concluded until the presiding officer or administrative law judge submits his report together with the complete public record to OFR, or the presiding officer or administrative law judge orders the case dismissed or otherwise terminated.

(3) The final order shall contain a short and plain statement summarizing matters presented, separately-stated findings of fact based exclusively on competent substantial evidence in the record, and conclusions of law. If a party submits exceptions as provided in Rule 69U-105.110, F.A.C., the final order shall include a ruling upon each exception. The final order shall state with particularity the grounds or basis for the issuance or denial of the license or merger request.

(4) An applicant and OFR may agree to extend the time in which to render a final order on an application. Such extensions shall serve to continue the time in which to render a final order to the date agreed in such extensions.

Rulemaking Authority 655.012(3), 655.411(2) FS. Law Implemented 120.60(1), 120.80(3), 655.012, 665.013 FS. History–New 11-1-77, Amended 8-3-78, 3-12-79, 5-27-81, 3-8-83, Formerly 3C-9.12, 3C-9.012, Amended 8-14-94, 4-15-98, Formerly 3C-105.111.

69U-105.112 Record.

OFR shall see that an appropriate record of the proceedings is maintained. The record shall consist only of:

(1) All notices, pleadings, motions, and interlocutory rulings;

(2) Evidence received or considered;

(3) A statement of matters officially recognized;

(4) Questions and proffers of proof and objections and rulings thereon;

(5) Proposed findings and exceptions;

(6) Any decision, opinion, or report by the presiding officer or administrative law judge;

(7) All staff memoranda or data submitted to the presiding officer or administrative law judge during the hearing or prior to its disposition, after notice of the submission to all parties, except communications by advisory staff as permitted under Section 120.66(1), F.S., if such communications are public records;

(8) All matters placed on the record after an ex parte communication pursuant to Section 120.66(2), F.S.; and,
(9) The official transcript, if one is ordered.

Rulemaking Authority 655.012(3) FS. Law Implemented 120.66, 120.80(3), 655.012 FS. History–New 11-1-77, Amended 5-27-81, 3-8-83, Formerly 3C-9.13, 3C-9.013, Amended 8-14-94, 4-15-98, Formerly 3C-105.112.

69U-105.113 Coordination with Federal and Other Agencies.

Immediately following the approval of any application pursuant to this chapter OFR shall forward a copy of the final order to the appropriate federal regulatory agencies. (See 12 USC section 1828c, and 12 U.S.C. sections 1811-1832.)

Rulemaking Authority 120.53(1)(a), 655.012(3) FS. Law Implemented 120.53(1)(c), 120.60, 655.012, 658.22, 658.41, 658.43 FS. History–New 11-1-77, Amended 3-12-79, 5-27-81, Formerly 3C-9.15, 3C-9.015, Amended 8-14-94, Formerly 3C-105.113.

69U-105.114 Reconsideration.

Requests for reconsideration of applications on which a final order has been rendered shall not be accepted. A new application may be filed at any time by submitting substantive new or additional information to OFR. To the extent relevant, OFR shall consider and incorporate the prior administrative record. The statutory filing fee shall be required.

Rulemaking Authority 120.53(1)(a), 655.012(3) FS. Law Implemented 120.53(1)(c) FS. History–New 5-24-78, Formerly 3C-10.101, 3C-9.16, 3C-9.016, Amended 8-14-94, Formerly 3C-105.114.

69U-105.201 Scope.

These rules contain the specific procedures and policies for filing and evaluating applications to organize or relocate state-chartered banks, savings banks, associations, and trust companies (“state financial institutions”).

Rulemaking Authority 655.012(3) FS. Law Implemented 120.80(3), 658.26, 665.013, 667.003 FS. History–New 8-28-75, Amended 5-24-78, 6-9-81, Formerly 3C-10.01, 3C-10.001, Amended 8-14-94, 4-15-98, Formerly 3C-105.201.

69U-105.202 Application.

(1) Forms. The application for a new state-chartered bank, savings bank (“bank”) or state-chartered association (“association”) shall be made on Form OFR-U-1. The application for a new state-chartered trust company (“trust company”) shall be made on Form OFR-U-28.

(a) Each proposed executive officer, director, and major shareholder shall also complete the Interagency Biographical and Financial Report, Form OFR-U-10.

(b) Each proposed executive officer, director, and major shareholder shall review and attest to the accuracy of the biographical forms and financial reports submitted on his or her behalf. Material errors or omissions in the information submitted shall be grounds for a finding by OFR that such person lacks the truthfulness and integrity or the business acumen and judgment to meet the requisite standards for service as an executive officer, director, or major shareholder of a state financial institution. Unless there exists a reasonable basis for deciding otherwise, OFR shall waive this requirement for financial reports of proposed executive officers and directors should the proposed state financial institution be a subsidiary of a registered financial institution holding company, and accurate Annual Reports of the financial institution holding company for the last three years are both available and submitted.

(2) Filing; Pre-filing meeting. OFR recommends that the applicant, including a member of the proposed board of directors, meet with staff of OFR to discuss the procedures and requirements for opening a new state financial institution prior to filing an application.

(3) Processing. Applications for new state financial institutions shall be processed pursuant to applicable provisions of Rules 69U-105.101 thru 69U-105.115, F.A.C.

Rulemaking Authority 655.012(3) FS. Law Implemented 658.19, 658.22, 665.013, 667.003 FS. History–New 8-28-75, Amended 5-24-78, 6-9-81, 5-12-82, Formerly 3C-10.02, Amended 6-20-90, Formerly 3C-10.002, Amended 8-14-94, 4-15-98, Formerly 3C-105.202.

69U-105.205 Organization Expenses.

(1) The organization expenses shall be borne by the applicant. After approval of the shareholders, these expenses may be reimbursed as provided in Section 658.24, F.S. An accounting of the organization expenses must be provided to each subscriber and to OFR no later than the date upon which the call for payment of stock subscriptions is made.

(2) All capitalized expenses must be supported by an itemized statement from the applicant’s certified public accountant of their eligibility for capitalization.

Rulemaking Authority 655.012(3) FS. Law Implemented 658.24, 665.013, 667.003 FS. History–New 5-24-78, Amended 6-9-81, Formerly 3C-10.041, Amended 6-20-90, Formerly 3C-10.0041, Amended 8-14-94, 4-15-98, Formerly 3C-105.205, Formerly 3C-105.205.

69U-105.206 Regulatory Standards for Evaluating Applications.

(1) When an application for authority to organize and operate a new state financial institution is filed, it is the applicant’s responsibility to prove that the statutory criteria warranting the grant of authority are met. OFR shall conduct an investigation pursuant to Section 658.20, F.S. If, in the opinion of OFR, any one of the criteria as set forth in Section 658.21, F.S., has not been met and cannot be remedied by the applicant, OFR cannot approve the application. In addition to the statutory and regulatory criteria which relate specifically to the criteria for approval of an application to establish a state financial institution, OFR must also be guided by the broader purposes of the financial institutions codes, including the maintenance of public confidence in financial institutions and the protection of the interests of the public in the safety and soundness and the preservation of the financial institution system in this state. (Sections 655.001(2)(c) and (d), F.S.) The statutory criteria for approval of a state financial institution are set forth in six separate subsections of the statute. However, it is the opinion of OFR that each individual criterion forms but one aspect of the review of the application in its entirety. Any reasonable and realistic decision on an application must take all of these factors into account in relation to each other in addition to reviewing them as distinct elements of the framework for decision on the application.

(2) Standards. In making its determination OFR shall consider the following statutory criteria:

(a) Conditions indicate a reasonable promise of a successful operation.

1. Essential to the concept of banking opportunity is that there does and will exist a significant volume of business for which the state financial institution can realistically compete. The public interest is best served by a financial institution system in which new competition is encouraged, where appropriate, yet at the same time ensuring that the financial resources of the residents in the community are stable and safe.

2. The business plan submitted by the applicant establishes the purpose, objectives, and business philosophy of the state financial institution, and is considered by OFR to be a representation of plans and expectations genuinely believed by the applicant to be attainable. OFR will review the viability of the plan in light of current conditions within the primary service area, the metropolitan statistical area or county, or target market, and in the financial institution industry in general, as well as the ability of the proposed board and management of the state financial institution to implement the business plan as outlined. It is the responsibility of the Board of Directors to conceive, develop, review, and approve the business plan. The submission of the plan to OFR constitutes a representation that the members of the board are familiar with the plan and understand its provisions. Any finding to the contrary may be grounds for a conclusion by OFR that the board lacks the business experience and ability necessary to indicate a reasonable promise of a successful operation.

3. When the existing level of competition is great, the reasonable promise of success of the proposed new state financial institution is diminished unless other factors, such as a particularly strong organizing group with a demonstrably broad base of support within the community or target market can serve to overcome the difficulties which stem from a highly competitive environment.

4. Where the proposed board of directors has not made a significant personal investment in the stock of the state financial institution, the offering of the stock to the target market or residents of the community have met with a diminished response and, in several cases, the efforts to organize the state financial institution have been abandoned as a result. The proposed board of directors, in the aggregate, must subscribe to at least twenty-five percent (25%) of the initial shares of stock for OFR to determine that the state financial institution will have a reasonable promise of a successful operation.

(b) Capital structure.

1. Capital should be adequate to enable the new state financial institution to provide necessary services for state financial institutions, including loans of sufficient size, to meet the needs of prospective customers.

2. Capital should be sufficient to purchase, build, or lease a suitable permanent facility complete with equipment.

3. The initial capital accounts, at opening, for a new bank or association shall not be less than $8.0 million. OFR may determine that higher amounts are necessary based on local market conditions or the operating plans of the organizing group. A higher amount may not be required where the applicant is proposed as a subsidiary of a registered financial institution holding company upon a finding by OFR that the financial institution holding company and its affiliated financial institutions have demonstrated satisfactory performance records of meeting OFR requirements.

4. The initial capital accounts, at opening, for a new trust company shall not be less than $3.0 million.

5. The capital referred to above shall be allocated among capital stock, paid-in surplus, and undivided profits in the ratios set forth in subsection (3) of Section 658.21, F.S.

6. With respect to all classes and series of voting stock, the voting rights, right to receive payment of dividends, right to receive payment in the event of liquidation, and any other rights or benefits of ownership shall be proportional to the amount of capital contributed in exchange for such shares.

(c) Proposed executive officers and directors.

1. The proposed directors shall generally have reputations evidencing honesty and integrity and similar reputations within target market or the local community where the proposed state financial institution is to be located. They shall have employment and business histories demonstrating their responsibility in financial affairs. The fact that a proposed director has been adjudicated bankrupt or has petitioned for relief under chapter 7 or 13 of title 11 of the United States Code shall be considered a material factor in the evaluation of his responsibility in financial affairs.

2. At least one (1) of the proposed directors, who is not also a proposed officer, shall have had substantial direct experience as an executive officer, regulator, or director of a financial institution within 3 years of the date of the application. If in the opinion of OFR the aggregate level of financial institution experience represented by the proposed board of directors is not substantial, OFR shall require the addition of other outside directors to the board who have had previous financial institution experience.

3. At least five (5) directors of a proposed independent bank or association shall demonstrate strong and well-established residency and/or business ties to the target market or to the local community for at least the last five years prior to the date of the application, and shall represent diverse occupation and business interests.

4. Executive officers shall have demonstrated abilities and experience commensurate with the position for which they are proposed. Executive officers must have reputations evidencing honesty and integrity and an employment history demonstrating competent past financial institution experience. It is not necessary that the names of the president, chief executive officer, and senior trust officer be submitted with the application. However, these individuals must be named and have submitted executed Interagency Biographical and Financial Report (Form OFR-U-10) in substantially complete form not later than ninety (90) days prior to applicant’s intended opening date. The applicant may not open for business without prior approval of these executive officers, as applicable, by OFR.

5. Change of a director, chief executive officer, president, or senior trust officer or the addition of any new directors or executive officers through the first two (2) years of operation shall also require prior approval of OFR.

6. OFR shall conduct background investigations on the executive officers, directors, and major shareholders. The investigations shall, as required, include contacts with the FBI, local law enforcement agencies, and other federal and state government agencies. Any misrepresentation or omission of fact in an application by any person shall be cause for OFR to deny that person’s participation in the application and to the extent such misrepresentation or omission of facts reflect upon their honesty and integrity shall be grounds for denial of the entire application.

(d) Quarters. Should temporary quarters be contemplated by an applicant until a permanent facility is completed, permission to open in temporary quarters shall be requested, pursuant to Rule 69U-105.209, F.A.C. The permanent structure of a new state bank or association shall meet the requirements set forth in 12 C.F.R. Part 216 or 12 C.F.R. Part 326, as in effect on July 30, 1994, and be of a sufficient size to handle the projected business for a reasonable period of time. The permanent structure for a new state trust company should be of sufficient size to handle the projected business for a reasonable period of time. The main office of a state financial institution shall be of a nature to warrant customer confidence in the financial institution’s security, stability, and permanence.

(3) Stock Subscriptions, Major Shareholders, and Financing.

(a) The initial offering of subscriptions for the shares of a state financial institution as defined in Section 517.051(5), F.S., is exempt from registration pursuant to the provisions of the Florida Securities and Investor Protection Act, chapter 517, F.S., when: (1) the application for the state financial institution has been deemed by OFR to be substantially complete; and (2) OFR has reviewed the offering circular or memorandum. If the foregoing requirements have not been complied with, then the initial offering may be subject to the registration requirements of Chapter 517, F.S. However, when the aforesaid criteria are met and the exemption applies, then the offering is still subject to the provisions of Sections 517.301 and 517.311, F.S., dealing with fraudulent transactions and false representations. Prior to the initial offering of the right to subscribe for the shares of a state financial institution, the applicant shall file a copy of its subscription agreement and offering circular or memorandum with OFR, which shall be prepared in accordance with Rule 69U-105.210, F.A.C. No such offering shall be commenced until OFR has reviewed the subscription agreement and offering circular or memorandum and determined that the information provided therein is complete, accurate, and consistent with the application to organize the state financial institution. OFR’s review of the offering material does not constitute any determination with respect to the applicability of or compliance with any federal laws or regulations, nor as to the merits of the proposed offering. The applicant is solely responsible for determining that the offering and sale of the shares of the state financial institution are made in compliance with federal securities laws and regulations.

(b) The identity of subscribers during the application process is considered to be public information. However, once the shares of stock have been issued, the names of shareholders are confidential as provided in Section 655.057(6), F.S.

(c) Stock Subscriptions. No later than six months after commencement of corporate existence, and at least thirty (30) days prior to the issuance of stock, the directors shall file with OFR:

1. A final list of subscribers to all the capital stock of applicant. This list should be arranged alphabetically (last name first) and tabular columns provided to include the following information for each subscriber:

a. Name and residence address;
b. Number of shares for each class subscribed;
c. Percentage of total shares subscribed.

2. A copy of the stock subscription agreement executed by each subscriber.

3. Major Shareholders. An executed Form ORF-U-10, Interagency Biographical and Financial Report, incorporated by reference in paragraph 69U-105.102(1)(c), F.A.C., for each major shareholder, if such reports have not already been submitted. These reports must be provided in substantially complete form not later than 90 days prior to applicant’s intended opening date. Major shareholders shall have reputations evidencing honesty and integrity and shall have business histories demonstrating their responsibility in financial affairs. An applicant may not open for business without prior approval of these major shareholders by OFR.

(d) Financing. Financing arrangements to purchase stock will be considered acceptable only if the borrower financing the stock can clearly demonstrate the ability to service the debt without reliance on dividends or other forms of special compensation from the applicant.

(4) Insider Transactions. Any financial arrangement or transaction involving, directly or indirectly, a financial institution-affiliated party, as defined in Section 655.005(1)(i), F.S., (“insiders”) must be fair and reasonable, fully disclosed to the subscribers, and comparable to similar arrangements which could have been made with unrelated parties.

(a) Whenever any transaction between the proposed state financial institution and an insider involves the purchase of real property, the applicant must submit to OFR appraisals of land and improvements thereon which shall be made by an independent State licensed or certified appraiser, and be dated no earlier than six (6) months from the filing date of the application.

(b) With respect to any lease arrangement between the proposed state financial institution and an insider, evidence reliable to the satisfaction of OFR will include a lease appraisal, dated no earlier than six (6) months from the filing date of the application, which demonstrates clearly that the leasing arrangements are made on substantially the same or better terms as those prevailing at the time for comparable transactions with non-insiders for similar commercial property.

(c) With respect to any other insider transactions which involve expenses of the state financial institution (e.g., construction contracts, architects fees, real estate sales commissions, etc.), evidence of the reasonableness of the costs must be provided to OFR for approval and may include the submission of competitive bids.

(5) Site Designation.

(a) Location. No application for a proposed state financial institution shall be deemed complete until a proposed site has been specifically designated by either a street address or legal description.

(b) Relocation prior to approval. OFR shall be promptly notified of any change in the proposed site referred to in paragraph (a), above. Such notice shall include schedules, as applicable, to amend the information provided in the original application. Any such relocation shall be subject to approval by OFR and cause notice of the application, as amended by the relocation, to be published in the Florida Administrative Register and be processed pursuant to Rules 69U-105.101 through 69U-105.115, F.A.C., but no additional filing fee shall be required. Publication of notice of such relocation within the immediate vicinity of the proposed site shall be waived if OFR determines that no adverse comments were filed relating to the original site.

(c) Relocation of approved, but unopened state financial institutions. OFR shall be promptly notified of any change in the proposed site referred to in paragraph (a), above. Any such relocation shall be subject to approval by OFR and cause notice of the application, as amended by the relocation, to be published in the Florida Administrative Register and be processed pursuant to Rules 69U-105.101 through 69U-105.115, F.A.C., but no additional filing fee shall be required. Publication of notice of such relocation within the immediate vicinity of the proposed site shall be waived if OFR determines that no adverse comments were filed relating to the original site.

(d) The notice of the relocation may be submitted by letter to OFR to demonstrate a satisfactory showing that the criteria listed in Section 658.21, F.S., are still met or can be met. The notice should contain the following minimum information:

1. The exact street address for the proposed site, or the legal description if the street address is not available.

2. The distance and direction of the proposed location from the approved location.

3. Provide new Exhibit D (Main Office Quarters) on appropriate pages from Form OFR-U-1, Application for Authority to Organize a Bank, Savings Bank or Association, incorporated by reference in paragraph 69U-105.102(1)(a), F.A.C., or Form OFR-U-28, Application for Authority to Organize a Trust Company, incorporated by reference in paragraph 69U-105.102(1)(b), F.A.C., as applicable, at the time the relocation request is filed.

4. If the proposed relocation will result in alteration of other facts considered by OFR in its original approval of the application, describe in detail the additional changes and submit relevant documentation utilizing appropriate pages from Form OFR-U-1, Application for Authority to Organize a Bank, Savings Bank or Association, incorporated by reference in paragraph 69U-105.102(1)(a), F.A.C., or Form OFR-U-28, Application for Authority to Organize a Trust Company, incorporated by reference in paragraph 69U-105.102(1)(b), F.A.C., as applicable, at the time the relocation request is filed.

Rulemaking Authority 655.012(2), 658.26(2)(a) FS. Law Implemented 517.051(5), 517.301, 517.311, 655.001(2)(c), (d), 655.0322, 655.037, 655.0385, 655.0386, 655.057(6), 658.19, 658.20, 658.21, 658.25, 658.26, 658.33, 665.013, 667.003 FS. History–New 5-24-78, Amended 6-9-81, Formerly 3C-10.051, Amended 6-20-90, Formerly 3C-10.0051, Amended 8-14-94, 4-15-98, Formerly 3C-105.206, Amended 10-29-12, 2-16-23.
69U-105.207 Coordination with Federal Regulatory Agencies and Department of State.

(1) Approval by Federal Regulatory Agencies. Upon approval by OFR, a copy of the final order shall be forwarded to the Federal Deposit Insurance Corporation for insurance of accounts, to the Federal Reserve System for approval of membership in the Federal Reserve System and/or for formation of a bank holding company, and the Office of Thrift Supervision for the formation of an association holding company. Within three months after approval by OFR, the applicant must have provided sufficient information to all appropriate federal regulatory agencies to have its federal application(s) considered complete for processing. The failure of applicant to accomplish this filing with all the appropriate federal regulatory agencies within three months after approval by OFR, a final order of denial by any federal regulatory agency, or a revocation of the final order issued by any federal regulatory agency will terminate and revoke the final order issued by OFR approving the application.

(2) Articles of Incorporation. Within three months after approval by OFR and all appropriate federal regulatory agencies, the applicant shall execute and submit articles of incorporation, conformed to the form articles prescribed by OFR, together with the filing fees due under Section 607.0122, F.S., to OFR.

(3) OFR will review the Articles, approve them for filing with the Department of State, as provided in Section 658.23(3), F.S., and shall file such Articles with the Department of State.

Rulemaking Authority 655.012(3) FS. Law Implemented 607.0122, 658.22, 658.23, 655.013, 665.013, 667.003 FS. History–New 8-28-75, Formerly 3C-10.11, Amended 5-24-78, 6-9-81, Formerly 3C-10.061, Amended 6-20-90, Formerly 3C-10.0061, Amended 8-14-94, 4-15-98, Formerly 3C-105.207.

69U-105.208 Relocation of Opened State Financial Institutions and Redesignation of Main Office or Branch Office.

(1) The site of a state financial institution office which has been in operation for at least 18 months may be relocated to a new site in any county of this state where the state financial institution currently has an authorized branch office with at least 30 days prior written notification to OFR. Such notification shall include the following minimum information:

(a) The name and address of the office.

(b) The exact street address for the proposed site, or the legal description if street address is not available.

(c) The distance and direction of the proposed location from the present location.

(d) The anticipated effective date for completion of the relocation.

(e) Plans for disposal of the present building or lease and leasehold improvements, if applicable.

(f) A schedule of applicant’s present and proposed investment in fixed assets to confirm compliance with the fixed asset investment requirements of Section 658.67(7), F.S.

(2) The redesignation of a main office and a branch may be made as provided in subsection 69U-105.405(2), F.A.C.

(3) The site of a state financial institution office which has been in operation less than 18 months may be relocated to a new site in any county of this state where the state financial institution currently has an authorized branch office with the prior written approval of OFR. Any such request for permission to relocate should be submitted by letter to OFR to demonstrate that the relocation will not create an unsafe and unsound condition. The letter should contain the minimum information required in paragraph 69U-105.206(6)(d), F.A.C., for relocating an approved but unopened state financial institution.

Rulemaking Authority 655.012(3) FS. Law Implemented 120.60(5), 658.26(3)(a), (b), 665.013 FS. History–New 5-24-78, Amended 6-9-81, Formerly 3C-10.071, Amended 6-20-90, Formerly 3C-10.0071, Amended 8-14-94, Formerly 3C-105.208.

69U-105.209 Opening.

(1) Temporary Quarters. Requests for authority to open for business in temporary quarters shall be submitted in writing as soon as such contingency becomes evident. The request shall include the minimum information required in the appropriate pages of Exhibit D of Form OFR-U-1 or Form OFR-U-28, as applicable, in effect at the time the request is made.

(2) Shareholder’s Meeting. Following commencement of corporate existence and issuance of all of the stock certificates from the initial stock offering, and at least 30 days prior to the state financial institution’s proposed opening date, a shareholders meeting shall be held to elect directors already approved by OFR, approve reimbursement of organizational expenses previously incurred by the organizers, and conduct other business as may be appropriate. For the purpose of this paragraph (a), one financial institution holding company will be required to have a meeting of the holding company shareholders in order to empower the holding company directors to authorize the above required actions.

(3) Pre-opening Examination. Following receipt of the notice of payment of capital funds, as required by Section 658.25(2), F.S., a pre-opening state examination of the state financial institution shall be performed prior to the requested opening date.

(4) Federal Approval. Should the bank or association pre-opening examination show that all requirements for opening have been met, the Federal Deposit Insurance Corporation Regional Office in Atlanta, the Office of Thrift Supervision, Atlanta District, or the Federal Reserve Bank of Atlanta, whichever is appropriate, shall be contacted and so informed.

(5) Certificate of Authority to Transact Business. A certificate of authority to transact business shall be delivered to the applicant specifying the opening date. The certificate will constitute the charter for the applicant.

Rulemaking Authority 655.012(3) FS. Law Implemented 658.23, 658.24, 658.25, 658.26, 665.013 FS. History–New 8-28-75, Formerly 3C-10.12, Amended 5-24-78, 6-9-81, Formerly 3C-10.081, Amended 6-20-90, Formerly 3C-10.0081, Amended 8-14-94, 4-15-98, Formerly 3C-105.209.
69U-105.210 Standards for the Initial Offering Circular or Memorandum of State Financial Institutions.

(1) The initial Offering Circular or Memorandum (hereinafter “Offering Circular”) of securities issued by an applicant for approval shall be deemed to be adequate and shall include, but not be limited to, the following information:

(a) The caption “Offering Circular;”

(b) The proposed corporate name;

(c) The effective date of the Offering Circular;

(d) The statement: “Subscriptions will be accepted until ___ p.m./a.m. on the expiration date ___, 20_. It is anticipated that the state financial institution will commence operations on or about ___, 20_.”

(e) The temporary and permanent address and telephone number of the applicant, if known;

(f) The number of authorized shares;

(g) Par value of the shares;

(h) The amount and type of shares being offered in the initial sale;

(i) The following statements in capital letters in 12 point type:

THE MERITS OF THESE SECURITIES HAVE NOT BEEN PASSED UPON BY THE OFFICE OF FINANCIAL REGULATION NOR HAS THE OFFICE OF FINANCIAL REGULATION PASSED UPON THE ACCURACY OR ADEQUACY OF THE OFFERING CIRCULAR.

NO PERSON HAS BEEN AUTHORIZED TO GIVE ANY INFORMATION OR TO MAKE ANY REPRESENTATIONS OTHER THAN THOSE CONTAINED IN THE OFFERING CIRCULAR AND, IF GIVEN OR MADE, SUCH INFORMATION OR REPRESENTATIONS SHOULD NOT BE RELIED UPON AS HAVING BEEN AUTHORIZED BY THE PROPOSED STATE FINANCIAL INSTITUTION.

THE DELIVERY OF THE OFFERING CIRCULAR SHALL NOT UNDER ANY CIRCUMSTANCES CREATE AN IMPLICATION THAT THERE HAS BEEN NO CHANGE IN THE AFFAIRS OF THE STATE FINANCIAL INSTITUTION SINCE THE DATE HEREOF.

(j) A statement that the Offering Circular and the Offering is not a solicitation for deposits nor will payment for the initial securities be considered a deposit;

(k) The price per share and a statement as to whether or not that value is arbitrarily reached or reflective of the market;

(l) Indicate the anticipated nature of the secondary market for the securities being offered. If there can be no assurance of the marketability of the securities, so state;

(m) Options and warrants in connection with the securities to be offered;

(n) The amount of sales commissions, by whom earned, a statement that this is a separate expense, and which persons are to pay this expense (if applicable);

(o) The total estimated amount of proceeds from the Offering;

(p) A detailed breakdown of the organizational fees and offering expenses of the issuer;

(q) The proposed capitalization structure;

(r) A description of the location and essential terms governing the escrow account in which the funds will be held until all of the subscriptions have been paid and accepted. A copy of the escrow agreement shall be attached to or included in the Offering Circular;

(s) The shareholders rights to dividends, voting, preemption, liquidation, and any other material terms of the stock being offered;

(t) A statement of the policy of the applicant as to the declaration of dividends and retention of profits;

(u) A statement as to when the directors may call for the payment of stock subscriptions;

(v) A statement that shares of stock duly subscribed and paid for will be issued upon acceptance of the subscribers by the proposed state financial institution and at least 30 days prior to the proposed state financial institution receiving its certificate of authority to transact business;

(w) The minimum number of shares considered adequate by the issuers which must be sold for the state financial institution to begin operations;

(x) The amount and nature of any long term debt obligation extending beyond the opening of the state financial institution;

(y) A statement to the effect that the offering is for the shares of a proposed new state financial institution which has no operating history;

(z) Description of the proposed business of the applicant;

(aa) The proposed services of the applicant in the commercial, consumer, and trust areas;

(bb) The expected sources of deposits and loans when operations commence;

(cc) The primary service area delineated for the applicant’s business, a summary of the competitive conditions and of the economic conditions therein;

(dd) The manner in which the physical and economic conditions of the Primary Service Area will affect the state financial institution with particular attention to the effect of competition on the state financial institution;

(ee) The likelihood of profitable operations during each of the state financial institution’s first three years of operation;

(ff) The material effects that compliance with Federal and State financial institution laws and rules or regulations enacted thereunder will have on the business of the state financial institution;

(gg) The name, business address, a brief professional biography, litigation history, and present occupation of each proposed director, the proposed president, and the proposed chief executive officer, and the senior trust officer, if applicable, of the state financial institution;

(hh) The approximate number of shares of record of capital stock and the percent of the class each proposed director and executive officer of the state financial institution intends to own or benefit from directly or indirectly;

(ii) The amount of any compensation or benefits to proposed directors and executive officers, including any proposed or existing employment contracts;

(jj) The amount of any actual executive officer remuneration for the twelve (12) month period prior to and any proposed executive officer remuneration subsequent to the effective date of the Offering Circular;

(kk) The underwriters’ names and addresses, if any;

(ll) The amount of any underwriters’ commission and discounts;

(mm) Officer’s, stockholder’s, or director’s interests in property acquired by or from the applicant, and information on any other insider transaction;

(nn) Adverse actions by state or federal regulatory agencies taken against any person listed in paragraphs (hh) and (mm) of this section;

(oo) Transactions involving the state financial institution’s purchase and/or lease of land and/or buildings; including but not limited to the main office of the state financial institution;

(pp) Information concerning material contracts of the applicant; and,
(qq) Pending material litigation involving the applicant.

(2) In addition to the information expressly required herein, there shall be added any material information necessary to make the statements made, in light of the circumstances under which they are made, not misleading.

Rulemaking Authority 655.012(3) FS. Law Implemented 658.19, 658.20, 658.21, 658.235, 658.24, 658.25, 658.34, 658.35, 658.36, 665.013, 517.051(5) FS. History–New 6-20-90, Formerly 3C-10.014, Amended 8-14-94, Formerly 3C-105.210.

69U-105.401 Scope.

These rules contain the procedures for filing and evaluating applications to establish or relocate branch offices of state financial institutions pursuant to Sections 658.26(2) and (3), F.S.

Rulemaking Authority 655.012(3) FS. Law Implemented 658.26(2), (3), 665.013 FS. History–New 3-22-76, Amended 5-24-78, 7-27-81, Formerly 3C-13.01, Amended 3-24-86, Formerly 3C-13.001, Amended 8-14-94, 4-15-98, Formerly 3C-105.401.

69U-105.402 Application.

Forms and Filing. A state financial institution operating in a safe and sound manner may submit a notice to OFR to establish a branch office at least 30 days before opening such branch. For the purpose of this section, a safe and sound financial institution is an institution that has been in operation for at least 24 months, is well-capitalized, has received an aggregate rating at the institution’s most recent state or federal safety and soundness examination of “1,” “2,” or “3,” with a management rating of “1,” or “2,” and is not the object of any regulatory action. Other financial institutions shall apply for approval to establish a branch office through filing Form OFR-U-16. For purposes of this section, “regulatory action” shall include cease and desist orders, written agreements, memoranda of understanding, letters of understanding and agreement and any other equivalent action initiated by a financial institution regulator. (Examination ratings are based on the Federal Financial Institutions Examinations Council’s Uniform Interagency Trust Rating System and Uniform Financial Institutions Rating System, often called the CAMELS rating system.)

Rulemaking Authority 655.012(3), 658.26(2)(c) FS. Law Implemented 658.26(2), 665.013 FS. History–New 3-22-76, Amended 5-24-78, 7-27-81, 8-12-82, Formerly 3C-13.02, Amended 3-24-86, Formerly 3C-13.002, Amended 8-14-94, 4-15-98, 9-27-99, 12-28-00, Formerly 3C-105.402.

69U-105.405 Regulatory Standards for Evaluating Applications.

(1) Standards. In making its determination to approve or disapprove branch office applications, OFR shall consider the following criteria:

(a) The applicant has or agrees to provide sufficient capital accounts to support the state financial institution’s deposit base, or in relation to the number and valuation of fiduciary accounts of the trust company, and the additional fixed asset proposal for such branch and its operations, without undue risk to its depositors or to its fiduciary account holders. Capital should equal or exceed the minimum level established by state or federal law or rule, whichever is greater, to be considered adequate. It should be noted, however, that other factors, including earnings, managerial capacity, asset condition, past performance, and degree of liquidity, among others, are important in assessing the overall capacity of a state financial institution to establish a branch office and may have an impact on the adequacy of capital. Therefore, OFR may require that the applicant provide additional capital as a condition of approval of the application. If the applicant is a proposed state financial institution or a state financial institution opened less than one year, OFR will normally require the state financial institution to increase its total capital accounts by an amount sufficient to support the additional costs associated with the start-up of a new branch office. These costs will include the cost of building or leasing of the office, additional overhead necessary until the branch office is profitable, and cover the minimum capital requirements on new branch office deposits.

(b) The applicant has sufficient earnings and earning prospects to support the anticipated expenses of such branch office, without jeopardizing the profitability position of the state financial institution, its retained earnings, or the dividend return to its shareholders. An annualized net profit to asset ratio of at least 0.5 percent for each of the four quarters preceding the application, is generally considered adequate to support the expansion for a branch office. The applicant will furnish to OFR supporting documentation of its compliance with the net profit to assets ratio as part of the application. In addition, major fluctuations in quarterly earnings used in the above calculation should be discussed as part of the application. The end of quarter figures as reported in the applicant’s four most recent Consolidated Reports of Income will be used in computing compliance with this ratio. It should be noted, however, that factors such as liquidity, asset condition, managerial capacity, past performance, among others, are important in assessing the overall capacity of a state financial institution to establish a branch office and may, therefore, have an impact on the relative significance of a net profit to asset ratio above or below 0.5 percent. With respect to proposed state financial institutions or state financial institutions opened less than one year, OFR will rely on its analysis of all data submitted with the application for authority to organize, with emphasis upon the information which relates to prospects for successful operation.

(c) The applicant has sufficient depth and quality of management to operate the branch office without reducing its current level of services, or exceeding its managerial or operational capacity. With respect to proposed state financial institutions or state financial institutions opened less than one year, the applicant shall demonstrate that management has employed experienced staff to operate branch offices. The individual who will be charged with the responsibility for managing the day-to-day operation of the branch office must be identified and a detailed resume of his/her past experience provided to OFR for its review prior to proposing an opening date for the branch office.

(d) The name of the proposed branch office reasonably identifies the branch office as such, and is not likely to unduly confuse the public.

(e) The applicant is in substantial compliance with applicable laws governing its operations. The existence of any supervisory board resolutions, administrative order, or written agreement with supervisory authorities relating to the state financial institution’s operations is an indication that the state financial institution is not in substantial compliance with applicable laws governing its operations and may be grounds for denial of the application.

(2) Insider Transactions. Any financial arrangements or transactions involving, directly or indirectly, the state financial institution directors, officers, shareholders owning 10 percent or more of the stock, or their relatives, their associates or interests (“insiders”) must be fair, reasonable, fully disclosed, and comparable to similar arrangements which could have been made with unrelated parties. If the applicant is wholly owned by a registered financial institution holding company (“holding company”), transactions between the holding company and the applicant will not require the submission of appraisals, bids, or comparisons, provided that the lease or purchase by the holding company does not involve an insider of the state financial institution or holding company.

(a) Whenever any transaction between the state financial institution and an insider involves the purchase of real property, appraisals of land and improvements thereon shall be made by an independent state licensed or certified appraiser, and be dated no earlier than 6 months from the filing date of the application, and contain the qualifications of the appraiser.

(b) With respect to any lease arrangement between the state financial institution and an insider, the state financial institution must submit a lease appraisal by an independent state licensed or certified appraiser which demonstrates clearly that the leasing arrangements are made on substantially the same terms as those prevailing at the time for comparable transactions with non-insiders for similar commercial property. The appraisal must be dated no earlier than 6 months from the date of filing of the application, and contain the qualifications of the appraiser.

In lieu of an appraisal, the applicant may submit actual leases or lease comparisons for similar-type transactions as those proposed by applicant. Such leases or lease comparisons should indicate square footage lease rates which demonstrate clearly that the leasing arrangements are made on substantially the same terms as those prevailing at the time for comparable transactions with non-insiders for similar commercial property.

(c) With respect to transactions other than the purchase of real property or lease agreements (including, but not limited to, construction contracts, architect’s fees, and real estate sales commissions), evidence of the reasonableness of the costs must be provided and may include the submission of competitive bids.

(3) Site Designation.

(a) All branch office applications shall identify the location of the proposed branch office. No application for a branch office shall be deemed complete until a proposed site has been designated by street address or legal description, or by identification of the vicinity in which the branch office will be located. If the location is identified by vicinity, the application must specifically delineate the boundaries of the vicinity in which the branch office will be located, and any final order of approval shall be subject to the subsequent designation of the exact street address or legal description.

(b) Relocation of branch office site prior to or following OFR approval. OFR shall be promptly notified of any change in the proposed branch office site. Such notice shall include schedules, as applicable, to amend the information provided in the original application. Any such relocation shall be subject to OFR review, but no additional filing fee shall be required.

(4) Opening. Should a branch office not be opened within 12 months after OFR approval of the application, such approval shall automatically expire, unless extended by OFR in the meantime for good cause shown. Subsequent to the approval by OFR and the Federal Deposit Insurance Corporation, Office of Thrift Supervision, or the Federal Reserve Board and at least 21 days prior to the desired opening date, OFR shall be given notice of the proposed opening date, together with confirmation of compliance with any conditions imposed by OFR.

Rulemaking Authority 655.012(3) FS. Law Implemented 655.762, 658.26(2)(a),(b), 665.013, 667.003 FS. History–New 3-22-76, Formerly 3C-13.07, Amended 5-24-78, 7-27-81, 7-13-83, Formerly 3C-13.041, Amended 3-24-86, Formerly 3C-13.0041, Amended 8-14-94, 4-15-98, Formerly 3C-105.405.

69U-105.406 Relocation of Established Branch Offices, Main Office or Branch Office.

All applications for approval to relocate a main office or a branch office of a state financial institution shall be made on Form OFR-U-12.

Rulemaking Authority 655.012(3), 655.061 FS. Law Implemented 120.60(5), 655.012(3), 655.061, 658.26(3)(a), (b), 665.013, 667.003 FS. History–New 5-24-78, Amended 7-27-81, 7-13-83, Formerly 3C-13.051, Amended 3-24-86, Formerly 3C-13.0051, Amended 8-14-94, 10-8-95, 4-15-98, Formerly 3C-105.406.

69U-105.407 Branch Office Closing.

OFR shall be notified in writing at least 30 days prior to the closing of an established branch office. Such notification shall include evidence of a board resolution approving the closing and a copy of the notice that was sent to the customers of the branch office notifying them of the anticipated closing.

Rulemaking Authority 655.012(3) FS. Law Implemented 655.012(3), 658.26(3), 665.013, 667.003 FS. History–New 7-27-81, Formerly 3C-13.071, 3C-13.0071, Amended 8-14-94, 4-15-98, Formerly 3C-105.407.

69U-105.408 Timeframes for Processing.

Applicable time limits for processing branch office applications filed with a proposed new state financial institution application shall be the same as the time limits placed on the proposed new state financial institution application (180 days).

Rulemaking Authority 655.012(3) FS. Law Implemented 120.60(5)(c), 658.26(2)(a), 665.013 FS. History–New 7-13-83, Formerly 3C-13.10, 3C-13.010, Amended 8-14-94, Formerly 3C-105.408.

69U-105.409 Mobile Banking Units, Account Service Representatives, and Courier Services.

(1) With the prior approval of OFR, state financial institutions may provide banking services through mobile banking units, provided such units stop at predetermined locations within counties where the institution is otherwise authorized by OFR to operate. These mobile banking units shall be considered branches, and an application, pursuant to Rule 69U-105.402, F.A.C., along with the appropriate filing fee, shall be required.

(a) During each stop, the mobile banking unit shall be accessible to banking customers for intervals of not less than two hours and each stop location shall be utilized at least once each week in accordance with a published schedule. The published schedule may be altered or amended to provide for changes in operating hours of other offices of the state financial institution or to accommodate emergency situations as defined in Section 655.90, F.S.

(b) Each state financial institution providing mobile banking services shall carry adequate fidelity, robbery, and hazard insurance coverage commensurate with the risks associated with the operation of such unit.

(2) Account Service Representative Activities.

(a) With the prior approval of OFR, state financial institutions may engage in account service representative activities at public events and commercial locations including governmental, educational, and health facilities for the purpose of opening deposit accounts and providing services incidental thereto. However, access to such locations and facilities must be available to other institutions on a nondiscriminatory basis. No account paying or receiving services shall be provided through such activities, except the acceptance of an initial deposit to a new account.

(b) Account service representative activities must be established at predetermined locations and times, within counties where the institution is otherwise authorized by law to operate. These activities shall not be considered branches, and an application, pursuant to Rule 69U-105.402, F.A.C., will not be required. However, the institution shall provide OFR with prior written notice of its intent to engage in such activities, including confirmation that the above prerequisites have been met.

(c) Each state financial institution providing account service representative activities shall carry adequate fidelity, robbery, and hazard insurance coverage commensurate with the risks associated with the operation of such activities.

(3) Courier Services.

(a) Definitions:

1. “Branching services” means activities or items relating to the receipt of deposits, payment of checks, or lending of money.

2. “Courier service” means any service offered by a state financial institution to its customers to pick up from and deliver to specific customers items related to transactions between the institution and such customers.

3. A “third party” means a person other than the state financial institution who owns the courier service and its facilities (or rents these from a party other than the institution), and who employs persons engaged in the provision of the service. The third party must be available to the general public and operate under a name separate from the institution and shall not advertise the service as being provided by the institution. The third party must assume full responsibility for all items in transit and shall act as the agent for the customer while the items are picked up, carried and delivered.

(b) Items Transported by a Third Party. State financial institutions may provide courier services for the pick up from and delivery to customers, items that relate to branching activities, provided the courier service is established and operated by a third party. Branch service items transported by a third party shall be considered received by the institution when delivered to the institution.

(c) Items Transported by Financial Institution-Owned Courier Service. A state financial institution may establish its own courier service to carry items related to branching activities, provided that such service shall only operate in the county(ies) where such institution has lawfully established banking offices, and provided that OFR is previously notified of the establishment of such a service. Branch service items transported by an institution-owned courier service shall be considered received by the institution when delivered to the courier service.

(d) Courier of Non-Branching Items. A state financial institution may provide courier services for the pick up and delivery of items not related to branching activities through the establishment of their own service or by use of a third party. Such services may be provided anywhere within this state if currency, deposits, checks, or other items related to branching services are not transported.

(4) Operation and Conditions. Each state financial institution offering courier services shall carry adequate fidelity, robbery, and hazard insurance coverage commensurate with the risks associated with the service.

Rulemaking Authority 655.012(3) FS. Law Implemented 655.012(3), 655.90, 658.12(4), 658.26, 658.73, 665.013(11), 667.03 FS. History–New 5-22-96, Amended 4-15-98, Formerly 3C-105.409.

69U-105.501 Scope.

These rules contain the procedures for filing and evaluating applications for authority to establish a trust department by a state-chartered bank, or savings bank (“bank”) or a state-chartered association (“association”) pursuant to Section 660.26, F.S.

Rulemaking Authority 655.012(3) FS. Law Implemented 660.26 FS. History–New 7-5-83, Formerly 3C-2.01, 3C-2.001, Amended 8-14-94, 4-15-98, Formerly 3C-105.501.

69U-105.502 Procedural Rules for Processing Applications.

Applications filed pursuant to Rules 69U-105.501 through 69U-105.507, F.A.C., shall be processed in all respects pursuant to Rules 69U-105.101 through 69U-105.115, F.A.C.

Rulemaking Authority 655.012(3) FS. Law Implemented 660.26 FS. History–New 7-5-83, Formerly 3C-2.02, 3C-2.002, Amended 8-14-94, Formerly 3C-105.502.
69U-105.503 Application.

A state bank, savings bank, or association shall apply for authority to exercise trust powers through filing Form OFR-U-15. When the applicant is a proposed state bank, savings bank or association, filing should be submitted as supplemental information to the application for authority to organize.

Rulemaking Authority 655.012(3) FS. Law Implemented 660.26(2) FS. History–New 7-5-83, Formerly 3C-2.03, 3C-2.003, Amended 8-14-94, 4-15-98, Formerly 3C-105.503.

69U-105.505 Regulatory Standards for Evaluating Applications.

(1) OFR shall approve or disapprove applications for authority to exercise trust powers. In considering such applications, the applicant’s capacity to support such an undertaking is of major importance. The closing of a trust department does not present the same risk of loss to the public as does the failure of a financial institution. Therefore, the judgment of the applicant as to the viability of the proposed trust department will ordinarily be respected, provided that in the opinion of OFR, the applicant’s capacity is sufficient or will be enhanced by the new activity.

(2) Standards. In making its determination, OFR shall consider the following criteria:

(a) The general condition of the applicant state bank or association is sufficient to support the proposed trust department. OFR will review the financial condition of the state bank or association utilizing all data available to it in assessing this criteria. In assessing general conditions concerning applications for authority to organize a state bank or association, OFR will also rely on its analysis of the materials including projections submitted with the application.

(b) The earnings and earning prospects of the applicant state bank or association, including the earning prospects of the proposed trust department, are sufficient to support the anticipated expenses and any anticipated operating losses of the trust department during its initial years. For a state bank or association, a net profit to asset ratio of 0.5 percent or above for each of the four quarters preceding the date of the application is generally considered adequate to support expansion for a trust department. The applicant will furnish to OFR supporting documentation of its compliance with the net profit to assets ratio as part of the application. In addition, major fluctuations in quarterly earnings used in the above calculation should be discussed as part of the application. However, factors such as liquidity, asset condition, managerial capacity, past performance, among others, are important in assessing the overall capacity of a state bank or association to establish a trust department and may have an impact on the relative significance of a net profit to asset ratio above or below 0.5 percent. With respect to proposed state banks or associations, OFR will rely on its analysis of all data submitted with the application for authority to organize, with emphasis upon the information which relates to prospects of successful operation.

(c) The capital structure of the state bank or association is adequate to support the trust department. Addition of a trust department adds responsibilities and liabilities of a kind not found in ordinary commercial banking or association activity. The financial institution must pledge to the Chief Financial Officer the amount required by Section 660.27(1), F.S., as a guarantee of sound operation of the trust department. This reduces capital protection for the balance of the state bank or association operations. Therefore, a state bank or association with trust powers should have a comparatively larger capital structure. Total capital accounts, excluding reserves, should equal or exceed 7.0 percent of total assets to be considered adequate to support the expansion for a trust department. However, other factors, including earnings, managerial capacity, asset condition, past performance, and degree of liquidity, among others, are important in assessing the overall capacity of a state bank or association to establish a trust department and may have an impact on the adequacy of the capital to assets ratio.

(d) The proposed senior trust officers have sufficient trust and related investment, financial, managerial experience, ability, and standing to operate the trust department. Trust operation is a highly specialized business and requires substantial trust experience on the part of the trust officer. Proposed officers shall have demonstrated abilities and experience commensurate with the position for which proposed.

(e) Provision has been made for the trust department to occupy suitable quarters at the location specified in the application. Applicant’s estimation of space requirements for the trust department will ordinarily be respected, provided, that such allocated space is clearly identified as the trust department of the state bank or association.

Rulemaking Authority 655.012(3) FS. Law Implemented 660.26(5) FS. History–New 7-5-83, Formerly 3C-2.05, 3C-2.005, Amended 8-14-94, Formerly 3C-105.505.

69U-105.506 Final Order.

Issuance of a final order shall be made subject to appropriate federal regulatory agency approval where applicable. Final certification authorizing the applicant to engage in a trust business shall not be issued until all conditions of OFR’s final order have been met. With an application for authority to organize a state bank or an association, requests to exercise trust powers shall be addressed in the final order for authority to organize.

Rulemaking Authority 655.012(3) FS. Law Implemented 660.26 FS. History–New 7-5-83, Formerly 3C-2.06, 3C-2.006, Amended 8-14-94, Formerly 3C-105.506.

69U-105.507 Deposit of Securities with Chief Financial Officer.

State financial institutions shall deposit or pledge security to the Chief Financial Officer as provided in Section 660.27, F.S.

Rulemaking Authority 655.012(3) FS. Law Implemented 660.27(1) FS. History–New 7-5-83, Formerly 3C-2.07, 3C-2.007, Amended 8-14-94, 4-15-98, Formerly 3C-105.507.

69U-105.601 Scope.

These rules contain procedures by which OFR may reach informed decisions with respect to applications filed to effect a merger of any financial institution into a resulting state financial institution as provided in Sections 658.41 through 658.45, F.S., and any other applicable provisions of the Florida Statutes. Applications filed pursuant to Rules 69U-105.601 through 69U-105.610, F.A.C., shall be processed in all respects pursuant to Rules 69U-105.101 through 69U-105.115, F.A.C.

Rulemaking Authority 655.012(3), 658.26(2)(a) FS. Law Implemented 658.40, 658.41, 658.42, 658.43, 658.44, 658.45, 665.013, 667.03 FS. History–New 8-20-76, Amended 2-13-77, 5-19-80, 6-30-81, Formerly 3C-14.01, 3C-14.001, Amended 8-14-94, 4-15-98, Formerly 3C-105.601.

69U-105.602 Compliance with Applicable Federal Laws.

In order to effect a merger, written approval must be obtained from the “responsible federal regulatory agency” as defined by 12 U.S.C. s. 1828(c). It shall be the responsibility of each constituent financial institution to comply with any applicable federal law and to publish any notices required thereunder. If any of the constituents is a national bank or federal association, action shall be taken in the manner prescribed by, and shall be subject to any limitations or requirements imposed by any law of the United States as provided in Section 658.41, F.S.

Rulemaking Authority 655.012(3) FS. Law Implemented 658.41, 658.43(5), 665.013 FS. (See also 12 U.S.C. 1828(c), 12 U.S.C. Section 214a., c., Sec. 12(g),(i) of Securities and Exchange Act of 1934, part 335 of F.D.I.C. Regulations, 12 C.F.R. 11.51, 12 U.S.C. Section 1811-1832.) History–New 8-20-76, Amended 5-19-80, 6-30-81, Formerly 3C-14.02, 3C-14.002, Amended 8-14-94, Formerly 3C-105.602.

69U-105.603 Merger Applications.

The application for merger shall be submitted on Form OFR-U-19. The application for authority to organize a Successor Institution shall be submitted on Form OFR-U-19A.

Rulemaking Authority 655.012(3) FS. Law Implemented 658.41, 658.42, 658.43, 658.44, 658.45, 658.16, 658.165, 658.19, 658.20, 658.21, 658.23, 658.26, 665.013, 667.003 FS., see also 12 U.S.C. 1828(c), 12 U.S.C. 214a., b. History–New 8-20-76, Amended 2-13-77, 5-19-80, 6-30-81, 5-12-82, Formerly 3C-14.03, 3C-14.003, Amended 8-14-94, 4-15-98, Formerly 3C-105.603.

69U-105.605 Examination of Federal Financial Institutions.

Where any constituent is a federally-chartered financial institution, OFR may accept an examination prepared by any appropriate federal regulatory agency, review the bank or association’s records, or conduct an examination of the financial institution’s condition prior to giving its approval to the merger agreement or the merger transaction. Each constituent financial institution shall furnish to OFR, at the time the application for merger is filed, a resolution of a majority of the entire board of directors of such bank or association which authorizes OFR to review said records and to conduct an examination of that financial institution’s condition. Additionally, OFR is authorized to assess any federal financial institution, applying to merge pursuant to Rules 69U-105.601 through 69U-105.610, F.A.C., a nonrefundable examination fee to cover the actual costs of any examination required as a part of the application process. OFR shall coordinate all such activity with the regional office of the Comptroller of the Currency or the Office of Thrift Supervision.

Rulemaking Authority 655.012(3), 658.26(2)(a) FS. Law Implemented 655.045, 658.20, 658.41, 658.42, 658.43, 665.013, 667.003 FS. History–New 8-20-76, Amended 5-19-80, 6-30-81, Formerly 3C-14.08, 3C-14.008, Amended 8-14-94, 4-15-98, Formerly 3C-105.605.

69U-105.606 Main Offices, Branch Offices, and Trust Departments of Constituent Financial Institutions.

(1) The applicant shall file, along with the application, a statement regarding the desire to carry over, consolidate, or eliminate any offices including approved but unopened branch offices of all constituent financial institutions or trust departments of the constituent financial institutions.

(2) The resulting state financial institution shall specify which offices it desires to continue and those which it desires to close.

(3) Absent the existing authority to exercise trust powers by the resulting state bank, savings bank or association, the articles of incorporation of the resulting state bank, savings bank or association must be amended to reflect the continuation of trust powers from the other constituent banks, savings banks or associations previously so authorized. OFR shall approve such application for trust powers on a routine basis, as part of the approval of the merger, unless evidence exists to suggest that such approval should not be granted.

(4) In the event that the resulting state financial institution wishes to change the location of its main office, as so situated prior to the merger application, it shall so indicate in the application to merge. OFR shall approve the relocation to the site of any authorized office of the constituent financial institutions on a routine basis unless evidence exists to suggest that such approval should not be granted. Where the applicant has filed pursuant to Section 658.26, F.S., relocation of the main office of the resulting state financial institution shall be limited to the county or counties in which an authorized office is presently located and those counties in which the constituent financial institution’s offices are located.

Rulemaking Authority 655.012(3) FS. Law Implemented 658.26, 658.41, 658.43, 658.45, 660.46, 665.013, 667.003 FS. History–New 8-20-76, Amended 2-13-76, 2-13-77, 5-19-80, 6-30-81, Formerly 3C-14.10, 3C-14.010, Amended 8-14-94, 4-15-98, Formerly 3C-105.606.

69U-105.607 Approval by OFR.

(1) After approval by the board of directors of each constituent financial institution, the plan of merger and merger agreement containing those items set forth in Section 658.42, F.S., shall be submitted to OFR for approval, together with certified copies of the authorizing resolutions of the boards of directors of each constituent financial institution, state or national, showing approval by a majority of the entire board.

(2) An order approving or denying the application will be entered with regard to the merits of the application within the time limits set forth in Rules 69U-105.101 through 69U-105.115, F.A.C. The order will contain findings of fact accompanied by a concise statement of the underlying facts which support the findings. Said order may impose upon applicants such conditions as necessary under applicable law. A copy of the order and statement will be served on the applicants.

(3) Subsequent to approval by OFR of the merger agreement, to be effective, a merger must be approved by the stockholders of each constituent financial institution by a majority vote of the outstanding voting stock at a meeting called to consider such action, which vote shall constitute the adoption of the articles of incorporation of the resulting state financial institution, including the amendments set forth in the merger agreement.

Rulemaking Authority 655.012(3) FS. Law Implemented 658.20, 658.26, 658.43, 658.44, 665.013, 667.003 FS. History–New 5-19-80, Amended 6-30-81, Formerly 3C-14.111, 3C-14.0111, Amended 8-14-94, 4-15-98, Formerly 3C-105.607.

69U-105.608 Successor Institution.

(1) The plan of merger and merger agreement may designate a successor institution which is located or is to be located in the county or counties in which one of the constituent financial institutions’ offices is located. The organization of such a successor institution shall be pursuant to the approved plan of merger and merger agreement and shall not require application for authority to organize a state financial institution under Section 658.19, F.S.

(2) OFR shall approve the successor institution upon a finding that the plan of merger and merger agreement provides:

(a) That the capital structure of the resulting state financial institution is adequate in relation to the activities which are to continue or are to be undertaken, and also in relation to the deposit liabilities of the resulting state bank or association; and the resulting state financial institution will otherwise be in a sound financial condition.

(b) The valuation is fair; and,
(c) The merger is not contrary to the public interest.

(3) The application for authority to organize a Successor Institution shall be submitted on Form OFR-U-19A.

(a) Approval of an application for authority to organize a successor institution will not be issued until OFR has received a plan of merger and merger agreement, an application for authority to merge, and applicable nonrefundable merger and successor institution application fees.

(b) Applications for authority to organize a successor institution shall be processed pursuant to Rules 69U-105.101 through 69U-105.115, F.A.C. Applicable time limits shall be the same as time limits placed on merger applications.

(c) Any approval of an application for authority to organize a successor institution shall be conditioned on the success of the subsequent merger. Should the application for approval to merge be denied, or should the merger plan and merger agreement fail to receive the requisite shareholder approval, the successor institution’s approval will be withdrawn and the incorporators shall be required to execute and deliver articles of dissolution to the Department of State in appropriate form and with the appropriate filing fee.

(d) The contemplated merger with the successor institution shall take place no later than 6 months after the commencement of the successor institution’s existence. For good cause shown, OFR may extend the merger date for an additional period, not to exceed 6 months, on its own motion or at the request of the successor institution.

(e) No showing of public need and advantage need be shown.

(f) No pre-opening examination is required.

(g) No bylaws, election of directors, or business meeting relating to the successor institution’s organization need be conducted.

Rulemaking Authority 655.012(3) FS. Law Implemented 658.20, 658.26, 658.41, 658.42, 658.43, 658.44, 665.013, 667.003 FS. History–New 6-30-81, Formerly 3C-14.112, 3C-14.0112, Amended 8-14-94, 4-15-98, Formerly 3C-105.608.

69U-105.609 Coordination with Federal Regulatory Agencies.

If the application for a merger is approved by OFR, the final order will be forwarded to and will be subject to approval by the Federal Deposit Insurance Corporation, by the Board of Governors, Federal Reserve System, or by the Office of Thrift Supervision, as applicable. Denial of applications pending or revocation of existing approval orders before any federal regulatory agency(ies) will constitute grounds for denial of approval by OFR.

Rulemaking Authority 655.012(3) FS. Law Implemented 658.22, 658.26, 658.38, 658.41, 658.43, 665.013 FS. (See also 12 U.S.C. Section 1828(c) and 12 U.S.C. Section 1811-1832.) History–New 8-20-76, Amended 2-13-77, 5-19-80, 6-30-81, Formerly 3C-14.12, 3C-14.012, Amended 8-14-94, Formerly 3C-105.609.

69U-105.610 Certificate of Merger.

OFR’s Certificate of Merger will be prepared and issued, as requested by applicant, after:

(1) All requirements of the applicable Florida Statutes are met;

(2) All requirements of federal law are met, including written approval by the responsible federal regulatory agency(ies); and,
(3) All requirements of chapter 120, F.S., have been complied with; or after any requisite waiting periods set forth therein have expired.

Rulemaking Authority 655.012(3), 658.26 FS. Law Implemented 658.22, 658.23, 658.41, 658.43, 658.45, 665.013 FS. (See also 12 U.S.C. Section 1828(c), 12 U.S.C. Section 214a., b., Sec. 12(g),(i) of Securities and Exchange Act of 1934, and 12 U.S.C. Section 1811-1832.) History–New 8-20-76, Amended 5-19-80, 6-30-81, Formerly 3C-14.13, 3C-14.013, Amended 8-14-94, Formerly 3C-105.610.

69U-105.611 Purchase and Assumption Applications.

The application to acquire 50 percent or more of the assets of, liabilities of, or combination of assets and liabilities of, any financial institution shall be submitted on Form OFR-U-17, Application and Plan for the Purchase of Assets and Assumption of Liabilities, incorporated by reference in paragraph 69U-105.102(1)(h), F.A.C.

Rulemaking Authority 655.012(3), 655.414 FS. Law Implemented 655.414 FS. History–New 4-15-98, Formerly 3C-105.611, Amended 2-16-23.

69U-105.701 Scope.

These rules contain the procedures for filing applications to convert a financial entity’s charter without a change in business form or convert its charter to do business as another type of financial entity, merge or consolidate with another type of financial entity, and acquire all or substantially all of the assets and/or assume the liabilities of another type of financial entity.

Rulemaking Authority 655.012(3) FS. Law Implemented 655.411(1), 655.412(1), 655.414 FS. History–New 11-23-83, Formerly 3C-18.01, 3C-18.001, Amended 8-14-94, 4-15-98, Formerly 3C-105.701.

69U-105.702 Procedural Rules for Processing Applications.

Applications filed pursuant to this chapter shall be processed in all respects pursuant to Rules 69U-105.101 through 69U-105.115, F.A.C.

Rulemaking Authority 655.012(3), 655.411(2) FS. Law Implemented 655.411(1), 655.412(1), 655.414 FS. History–New 11-23-83, Formerly 3C-18.02, 3C-18.002, Amended 8-14-94, 4-15-98, Formerly 3C-105.702.

69U-105.703 Application.

(1) Applications for approval to convert a federal or state financial entity into a state charter to do business as another type of financial entity or without a change in business form shall be filed on an Application and Plan of Conversion, Form OFR-U-4, effective 1/2018, herein incorporated by reference and available at http://www.flrules.org/Gateway/reference.asp?No=Ref-08788. Applications for approval to merge or consolidate one or more financial entities shall be filed on an Application for Approval to Merge or Consolidate a Bank, Trust Company, or Association, Form OFR-U-19, effective 1/2018, herein incorporated by reference and available at http://www.flrules.org/Gateway/reference.asp?No=Ref-08790. Applicants may modify the form to the extent necessary to accommodate different types of financial entities. Applications to acquire all or substantially all of the assets and/or liabilities of any financial entity shall be submitted on an Application and Plan for the Purchase of Assets and Assumption of Liabilities, Form OFR-U-17, effective 1/2018, herein incorporated by reference and available at http://www.flrules.org/Gateway/reference.asp?No=Ref-08789.

(2) Applications shall include the following material relevant to the particular type of application filed:

(a) A certified copy of a conversion, merger or consolidation resolution adopted by the board of directors;

(b) A resolution adopted by the board of directors of a federal financial entity authorizing OFR to examine the federal financial entity’s records in connection with the conversion, merger, or consolidation application. Additionally, OFR is authorized to assess any state or federal financial entity, applying pursuant to this chapter, a non-refundable examination fee to cover the actual costs of any examination required as a part of the application process;

(c) A certified copy of a conversion, merger or consolidation resolution adopted by the members or stockholders may be submitted to OFR upon receipt of a conditional approval order;

(d) The plan merger or consolidation, and conversion.

Rulemaking Authority 655.012(2) FS. Law Implemented 655.411(1), 655.412(1), 655.414(1) FS. History–New 11-23-83, Formerly 3C-18.03, 3C-18.003, Amended 8-14-94, 4-15-98, Formerly 3C-105.703, Amended 11-28-17.

69U-105.706 Resulting Financial Entity’s Capital Structure and Management.

(1) For purposes of Rules 69U-105.701 through 69U-105.708, F.A.C., Sections 655.411(1)(c)1. and 655.414(2)(a), F.S., an adequate capital structure in relation to the resulting state financial entity’s activities and deposit liabilities, shall be a capital structure satisfactory to provide necessary services, including loans of sufficient size to meet the needs of prospective customers.

(2) The qualifications of management for the resulting state financial entity shall constitute reasonable promise for successful operation if they equal or exceed the management qualifications of OFR for financial entities of the same type. See paragraph 69U-105.206(3)(d), F.A.C.

Rulemaking Authority 655.012(3) FS. Law Implemented 655.411(1)(c)2., (4), 655.414(2)(a) FS. History–New 11-23-83, Formerly 3C-18.06, 3C-18.006, Amended 8-14-94, 4-15-98, Formerly 3C-105.706.

69U-105.707 Termination of Nonconformance.

(1) If, as a result of a merger, consolidation, conversion, or acquisition (hereinafter transaction) pursuant to Chapter 655, F.S., the resulting state financial entity violates any lending, investment, or other limitations imposed by law or rule or engages in any unauthorized activity, it shall immediately refrain from beginning any new acts which are unauthorized and prior acts shall be brought into conformance with all applicable laws, rules, or other limitations within the specific time stated in this rule; when no time is specified, then such conformance shall be achieved within the time OFR deems prudent and reasonable under the circumstances.

(2) Assets which do not conform to the type permitted for the resulting state financial entity by law or rule shall be brought into conformance or divested within 5 years after the effective date of the transaction. Upon request and with a showing of good cause by the resulting state financial entity, OFR shall extend the time for conformance or divestiture of nonconforming assets to a period of time that OFR deems prudent and reasonable under the circumstances.

(3) Where OFR determines that a nonconforming activity, asset, or liability will have an adverse impact upon the safety and soundness of the resulting financial entity, OFR shall require that such nonconforming activity, asset, or liability be corrected prior to the conversion, merger or consolidation, or acquisition of assets.

Rulemaking Authority 655.012(3) FS. Law Implemented 655.414(1)(b), 655.418(3), (4) FS. History–New 11-23-83, Formerly 3C-18.07, 3C-18.007, Amended 8-14-94, 4-15-98, Formerly 3C-105.707.

69U-105.708 Cancellation of Charter Certificates.

If a state or federal financial entity acquires all or substantially all of the assets or assumes the liabilities of any state financial entity, the charter certificate of the acquired state financial entity shall be relinquished to OFR for cancellation.

Rulemaking Authority 655.012(3) FS. Law Implemented 655.414(1)(c) FS. History–New 11-23-83, Formerly 3C-18.08, 3C-18.008, Amended 8-14-94, 4-15-98, Formerly 3C-105.708.
