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69O-187.001 Definitions.

When used in the rules in this Part, the following words or terms shall have the meaning as described in this rule.

(1) “Office” means the Office of Insurance Regulation.

(2) “Fund” or “self-insurance trust fund” means a medical malpractice risk management trust fund established in accordance with Section 627.357, Florida Statutes, and Rule Chapter 69O-187, F.A.C., Part I.

(3) “Trustees” means a group of members elected by those members comprising the self-insurance trust fund for stated terms of office to direct the administration of a self-insurance trust fund, and whose duties shall include responsibility for approving applications for new members of such Fund. Such Trustees must be members of the self-insurance trust fund; and a Trustee shall not be an officer or employee of the Service Agent or any other entity retain by the Fund to manage the affairs of all or part of the Fund's operations nor have an ownership interest in any such entity.

(4) “Certified Audit” shall mean an audit upon which the auditor expresses his professional opinion that the accompanying statements present fairly the financial position of the self-insurance trust fund in conformity with generally accepted accounting principles consistently applied, and accordingly including such tests of the accounting records and such other auditing procedures as considered necessary in the circumstances.

(5) “Service Agent” or “Service Agency” means any individual or business entity which has obtained Office approval to contract with self-insurance trust funds for the purpose of providing all or any part of the services necessary to establish and maintain a self-insurance trust fund as defined in Section 627.357(1), Florida Statutes. The terms “Service Agent” and “Service Agency” may be used interchangeably in this rule, and when one term is used it shall include the other term.

(6) “Members” means those persons, firms or corporations executing the mutual covenants who have pooled their medical malpractice liabilities pursuant to Section 627.357, Florida Statutes.

(7) “Cash Account” shall mean cash in the possession of the Fund or in transit under its control and any funds maintained in a demand account in a bank insured by the FDIC or savings and loan association insured by the FSLIC.

(8) “Termination” means the liquidation of the Fund.

(9) “Voluntary termination” means the termination is initiated by the Fund.

(10) “Merger” means that the liabilities of the Fund are assumed by an insurer authorized to transact insurance in this state resulting in the dissolution of the Fund.

(11) “Voluntary merger” means the merger is initiated by the Fund.

Specific Authority 624.308(1), 627.357(6) FS. Law Implemented 624.307(1), 627.357 FS. History–New 10-7-75, Formerly 4-39.01, Amended 5-10-89, Formerly 4-39.001, Amended 1-18-94, Formerly 4-187.001.

69O-187.002 Responsibilities of the Service Agent.

The responsibilities of the Service Agent shall include but not be limited to the following:

(1) The Service Agent shall determine all sums due the Fund from the members, pay all approved items of expense as directed by the Trustees, and give a periodic account of all monies so handled as directed by the Trustees but in no event less frequently than quarterly.

(2) For handling the administrative and servicing functions of the Fund, the Service Agent shall receive a service fee which shall be negotiated from time to time by the Trustees. This service fee shall be in consideration of all services and expenses contracted for with the Fund. The Service Agent’s contract shall clearly show all fees to be paid to the Service Agent, and all fees shall be reasonable in consideration of the duties performed.

(3) The Service Agent shall maintain accurate books and records of all transactions concerning the collection and disbursement of funds, purchases of equipment, and all other business-related expenses incurred by the Fund or the Service Agent, and these books and records are to be open to inspection by the Office and by the Trustees or their agents at all reasonable times.

(4) The Service Agent shall deposit at any bank or banks designated by the Trustees, all charges, premiums and assessments as and when collected, and said monies shall be disbursed only as provided by:

(a) The rules and regulations, mutual covenants, and bylaws of the Fund, 

(b) The Service Agent's contract, and 

(c) The Rules of the Commission pertaining to medical malpractice self-insurance trust funds.

Specific Authority 627.357(6), 624.308(1) FS. Law Implemented 624.307(1), 627.357 FS. History–New 5-10-89, Formerly 4-39.0015, 4-187.002.

69O-187.003 Approval of Service Agent Required.

Any Service Agent shall be approved by the Office prior to use by the Fund. The Service Agent shall provide proof that it meets the following conditions before approval may be granted:

(1) The owner(s) of the Service Agent, including members of a copartnership, the officers of a corporation, and any person exercising control or influence over the affairs of the Service Agent, must not have been convicted of a felony or of any crime involving fraud, embezzlement, or theft nor have been an officer, Trustee or Service Agent or Administrator in a self-insurance funded plan that has become insolvent.

(2) The Service Agent shall certify that it either employs or contracts with a sufficient number of experienced and qualified claims personnel to meet the needs of the self-insurance trust fund with which it intends to contract.

(3) The Service Agent shall certify that it employs or contracts with a sufficient number of personnel experienced and qualified in the area of underwriting to meet the needs of the self-insurance trust fund with which it intends to contract or to provide the contractual arrangement made to have such service provided. In this context, the term “underwriting” includes, but is not limited to, the overall planning and coordinating of the self-insurance trust fund, the ability to procure excess insurance, the ability to provide summary data regarding the cost of claims, including the frequency and distribution of claims by type and cause, and the skill to make recommendations to individual members regarding the correction of any deficiencies that arise in the self-insurance trust fund.

(4) The Service Agent shall submit information concerning its organization and staff sufficient to establish fulfillment of the requirements of this section.

(5) The Service Agent shall certify that it has the recordkeeping capabilities specified before any approval may be granted.

(6) The Service Agent shall submit biographical statements on the form entitled “Biographical Statement”, which is included in the “Application for Approval as a Medical Malpractice Self-Insurance Trust Fund”, Form OIR-370; and fingerprint cards for all persons who have first line responsibility for the operation or management of all or part of the Fund, including but not limited to the principal executive and operating officers of the Service Agent. Form OIR-370 is hereby incorporated by reference and shall become effective on May 10, 1989. Form OIR-370 may be obtained from the Office of Insurance Regulation, Bureau of Property and Casualty Forms and Rates, Larson Building, Tallahassee, Florida 32399-0300.

Specific Authority 627.357(6), 624.308(1) FS. Law Implemented 624.307(1), 627.357 FS. History–New 5-10-89, Formerly 4-39.0021, 4-187.003.

69O-187.004 Application for the Self-Insurance Trust Fund.

(1) Application for the purpose of establishing a self-insurance trust fund shall be made to the Office at Tallahassee. Such application shall contain all information necessary for the Office’s consideration. At the Office’s request, further information or verification as may be reasonably required shall be furnished.

(2) The application shall be made on Form OIR-370 entitled “Application for Approval as a Medical Malpractice Self-Insurance Trust Fund”. The application shall be accompanied by:

(a) A copy of the mutual covenants properly executed pursuant to Rule 69O-187.0081, F.A.C., which binds each member of the Fund to individual, several and proportionate liability as set forth in Section 627.357(7), Florida Statutes. 

(b) A copy of the application form for applying for membership in the Fund. THE FORM SHALL CLEARLY STATE IN BOLD PRINT THAT MEMBERS OF THE FUND ARE SUBJECT TO ASSESSMENTS FOR ANY DEFICITS WHICH MAY OCCUR IN THE FUND.

(c) A copy of the Fund’s current financial statement, financial projections, plan of operation, commitments for funds or any other data showing evidence of the financial ability of the Fund to meet its obligations as a self-insurance trust fund. Financial projections of the Fund shall show evidence of the financial ability of the Fund to meet its claims and obligations promptly for a three year period.

(d) A copy of the Service Agent’s contract effective upon the inception date of the Fund. The contract must clearly show all fees to be paid to the Service Agent. Fees must be reasonable in consideration of the duties performed.

(e) A copy of the risk management program required pursuant to subsection 69O-187.005(6), F.A.C.

(f) Biographical statements completed on the form entitled “Biographical Statement” as contained within the Application (Form OIR-370), and fingerprint cards for each individual to be participating in the management of the Fund unless submitted pursuant to subsection 69O-187.003(6), F.A.C.

(g) A copy of all marketing material that the Fund intends for general distribution to prospective members. All such marketing material shall clearly state in bold print that members of the Fund are subject to assessments for any deficits which may occur in any Fund year during which the member participated in the Fund. All advertisements shall include a statement that “This is an Assessable Self-Insurance Trust.” The Office shall disapprove any material which contains any inconsistent, ambiguous, or misleading clauses.

(h) A copy of the proposed rating plan, indicating the expense factors associated with the proposed rates, and including any premium discount or surcharge schedule and any experience rating plan. The proposed rating plan shall be accompanied by appropriate actuarial support and justification.

(i) A copy of the proposed underwriting guidelines.

(j) A copy of the fidelity bond required by subsection 69O-187.005(5), F.A.C.

(k) A copy of any contract, policy, or agreement providing specific excess insurance or aggregate excess insurance to the Fund as may be required as a condition of approval.

(l) The name of the Fund and the location of the Fund’s principal office, which shall be maintained within this state.

(m) A certified copy of the articles of incorporation, and bylaws, if incorporated, certified as true and correct by the Secretary of State, and a copy of the policy.

(n) The articles of incorporation, bylaws, policy, and mutual covenants shall contain a provision prohibiting any distribution of surplus funds except as approved by the Office.

(o) A complete biographical sketch (resume) on each Trustee of the Fund.

(p) A copy of the Fund’s rules and regulations.

(3) In considering the financial ability of the group to pay its claims and obligations promptly the Office will take into consideration contracts, policies or agreements providing specific excess or aggregate excess coverage of the Fund, the numerical size of the group, the projected gross premiums or charges and the initial financial resources of the group.

(4) The Fund shall not solicit members until such time as the material submitted pursuant to subsection 69O-187.003(2), F.A.C., is preliminarily approved by the Office. Prior to the proposed effective date of the Fund, the Fund shall submit to the Office a copy of each application, proof that each of the prospective members has paid a deposit in an amount of not less than ten (10) percent of the estimated annual premium, and if necessary, proof of alternative financing in an amount sufficient to meet adequate financial ability standards. Nothing herein shall prohibit the organizers of a fund from discussing the formation of the Fund with prospective members.

(5) Prior to final approval, the Office shall be notified of and provided copies of all changes in information or documentation previously submitted. Upon becoming satisfied of the financial ability of the Fund to fulfill all of its obligations that might arise, upon being satisfied that the Fund has the facilities and personnel necessary to service the self-insurance trust fund contemplated and upon being satisfied that the Fund has achieved an adequate level of participation, the Office may grant final approval for the operation of the Fund subject to the conditions herein provided. The Office in determining an adequate level of participation shall take into consideration the retention level of the Fund, any specific excess or aggregate excess coverage, anticipated premium volume and any other pertinent information the Fund may provide. As a guideline only, a “4 to 1" ratio of the initial year retained premium volume to the retention level per claim may be used by the Office in determining a minimum adequate level of participation.

Specific Authority 627.357(6), 624.308(1) FS. Law Implemented 624.307(1), 627.357 FS. History–New 10-7-75, Formerly 4-39.03, Amended 5-10-89, Formerly 4-39.003, 4-187.004.

69O-187.005 Solvency of the Self-Insurance Trust Fund and Trustees’ Responsibilities.

The Trustees of the Fund shall be responsible for all operations of the Fund and shall assure the financial stability of the operations of the Fund by taking all necessary precautions to safeguard the assets of the Fund, including:

(1) Providing for adequate methods of funding to meet anticipated and incurred losses. The method of funding shall be based upon a pre-determined plan which may include underwriting classifications, geographic territories, and experience modifications.

(2) Exercising active efforts to collect delinquent accounts resulting from any unpaid premiums, charges, and assessments by members. Any member of the Fund who fails to pay the required premiums, charges, and assessments after due notice shall be ineligible for membership until such past due account, including cost of collection, if any, has been paid.

(3) Prohibiting the Trustees or the Service Agent of the Fund from utilizing any of the monies collected for any purpose other than the payment of claims, claims expenses and Fund expenses. Further, the Trustees and the Service Agent of the Fund shall be prohibited from borrowing any monies from the Fund.

(4) Investing any funds not held in cash accounts, but such investments shall be limited to the following:

(a) Securities issued by the U. S. Government or U. S. Government agencies, including bonds, bills, and notes which are guaranteed by the U.S. Government.

(b) Investment share accounts, money market accounts, certificates of deposit, and similar instruments or accounts in or issued by any savings and loan association or duly chartered bank whose deposits are insured by a federal agency. Such investments shall not exceed the federally insured amount.

(c) Securities issued by any state, any county, district, or incorporated district therein, including bonds, notes, and tax exempt securities which are the direct obligations of such state, county, district, or city and for payment of the principal and interest of which the state, county, district, or city has lawful authority to levy taxes or make assessments and revenue securities insured by a recognized insurance association. Such securities with the exception of revenue securities shall be of investment grade meaning of the top three generic letter rating classifications by a securities rating agency. Revenue securities shall be of the top investment grade. “Securities rating agency” means Moody’s Investors Service, Standard and Poor’s Corporation, Duff and Phelps, Inc., or any successor organization of the aforementioned companies. Further limitations on such securities shall be as follows:

1. At any time a Fund may invest up to one-hundred (100) percent of the Fund's invested assets in the highest rated investment grade.

2. At any time no more than fifty (50) percent of the Fund’s invested assets may be invested in the second or third highest investment grade.

3. At any time no more than twenty-five (25) percent of the Fund’s invested assets may be invested in the third highest investment grade.

4. No more than five (5) percent of the Fund’s assets shall be invested in any one issuer.

(d) Other investment alternatives, subject to Office approval, if such alternative investments provide the same or similar degree of security as the investments permitted under paragraphs (a), (b) and (c) above.

(e) Other investment alternatives may be considered for Funds with assets exceeding on hundred million dollars on a special consent basis and only with Office approval.

(5) Obtaining and maintaining a fidelity bond covering each individual Trustee, employees of the Fund, and any other person who handles funds, naming the Fund as obligee, in an amount sufficient to protect the Fund against the misappropriation or misuse of any monies or securities. Evidence of such bond acceptable to the Office shall be furnished to the Office. The Trustees must require its Service Agent to obtain a bond which provides coverage of its Service Agent.

(6) Obtaining a professional consultant’s services for loss prevention and claims coordination under a risk management program or employing a licensed Risk Manager. The risk management program and professional consultant shall be acceptable to the Office prior to the granting of approval for the proposed Fund. These services may be provided by a Service Agent or employee(s) who is not a licensed Risk Manager(s) who demonstrates to the Office adequate experience and expertise in the areas of loss prevention and claims coordination under a medical malpractice risk management program.

(7) Obtaining the services of a Service Agent approved under Rule 69O-187.003, F.A.C., or employing qualified individuals to carry out those management responsibilities and duties of the Fund as defined in this rule.

(8) Annually reviewing the financial needs of the Fund for the coming fund year and revising members premiums to provide adequate funds.

(9) Dispersing to all members of the Fund a copy of pages one (1) through six (6) and Schedule G of Form OIR-342 entitled “Medical Malpractice Self-Insurance Trust Fund Annual Audit” for the latest fund year. As an option, the Fund may upon approval from the Department, provide a summary of this information. Such information shall be mailed to the member within one hundred twenty (120) days of the close of the fund year.

Specific Authority 627.357(6), 624.308(1) FS. Law Implemented 624.307(1), 627.357 FS. History–New 10-7-75, Formerly 4-39.04, Amended 5-10-89, Formerly 4-39.004, 4-187.005.

69O-187.006 Deficit Assessments and Surplus Funds.

(1) In the event of a deficit in any fund year, such deficit shall be made up, either from unencumbered surplus from a fund year or years other than the current fund year; or, upon approval by the Office, by assessment of the membership, if necessary and consistent with sound actuarial principles, or by such alternate method as the Office may approve. The Office shall be notified prior to any transfer of unencumbered surplus funds.

(2) If necessary and consistent with sound actuarial principles, the Fund may issue dividends or refunds to its members as approved by the Office.

Specific Authority 627.357(6), 624.308(1) FS. Law Implemented 624.307(1), 627.357 FS. History–New 10-7-75, Formerly 4-39.05, Amended 5-10-89, Formerly 4-39.005, 4-187.006.

69O-187.007 Continuing Requirements Including Filing of Reports and Rates.

(1) The Trustees shall have the accounts and records of the Fund audited annually or at any time as may be required by the Office, such audit to be made by Certified Public Accountants or by authorized representatives of the Office, with the Office reserving the right to prescribe a uniform accounting system to be used by the Fund in order that it may determine the solvency of the Fund. An audit prepared by other than Office personnel shall be a certified audit filed with and received by the Office in Tallahassee within ninety (90) days after the close of the fund year.

(2) The Trustees shall annually file a report as to financial condition, loss experience, and operational expense of the Fund on Form OIR-342 entitled “Medical Malpractice Self-Insurance Trust Fund Annual Audit”. This report shall be due and must be received by the Office within ninety (90) days of the close of the fund year. Form OIR-342, rev. 2/93, is hereby adopted and incorporated by reference. Form OIR-342 may be obtained from and shall be submitted to the Office of Insurance Regulation, Bureau of Property and Casualty Forms and Rates, Larson Building, Tallahassee, Florida 32399-0300.

(3) The Fund and its Service Agent shall be subject to Office inspection and examination of the affairs, transactions, accounts, books, records, and assets of the self-insurance trust fund or Service Agent as often as the Office deems advisable. The reasonable expense of any such examination including record reconstruction or costs of appraisals shall be borne by the Fund but for no more than one examination per year.

(4) Each Fund shall comply with Section 627.912, Florida Statutes, and Rule 69O-171.003, F.A.C., by filing Form DI4-303 entitled “Florida Medical Professional Liability Insurance Claims Report” with the Office. Form OIR-303 may be obtained from the Office of Insurance Regulation, Bureau of Property and Casualty Forms and Rates, Larson Building, Tallahassee, Florida 32399-0300.

(5) The Trustees and the Service Agent shall make available to the Office at their request any or all minutes pertaining to the meetings of the Trustees. Any matter relating to individual members or individual claims may be edited to preserve the confidentiality of the member’s name or claim information.

(6) The Fund shall file with the Office all changes or modifications to documents previously filed with the Office at least thirty (30) days prior to the date of implementation and all changes and modifications shall be subject to Office approval.

(7) The Fund shall file all rate changes with the Office at least thirty (30) days prior to use and include in such filings the expense factors underlying the proposed rates and such additional information that demonstrates that rates are adequate so as to guarantee the maintenance of sufficient reserves to cover contingent liabilities. The Office’s responsibility in the review of such filings shall be as follows:

(a) At such time the Office determines the expense factors are justified, and the associated rates are adequate so as to guarantee the maintenance of sufficient reserves to cover contingent liabilities, the Fund shall be notified in writing that the expense factors are approved and the rates utilizing such expense factors are acceptable for use.

(b) The Office shall disapprove any rate if it is determined that the expense factors are not justified and reasonable or that the rates are inadequate and do not guarantee the maintenance of sufficient reserves to cover contingent liabilities. The Fund shall be notified by certified mail of this fact with an explanation of the underlying factors that led to such conclusion. The Fund shall be entitled to the rights as specified in Chapter 120, Florida Statutes. In the event the filing is deficient and the Office cannot make an initial determination, the Office shall within thirty (30) days of the receipt of such filing request in writing additional information. The Fund shall have thirty (30) days from the date of the Department’s request to respond, and if such information is not received or is not sufficiently responsive, the rates shall be disapproved. The Fund shall be entitled to the rights as specified in Chapter 120, Florida Statutes.

(8) Unless otherwise indicated in these rules, all Funds shall maintain on a continuing basis and file with the Office the requirements pursuant to paragraphs 69O-187.004(2)(a), (d), (e) and (g) through (p), F.A.C. Failure to do so may result in withdrawal of the Fund's self-insurance privilege.

(9) The Trustees shall file quarterly reports as to the financial condition, loss experience and operational expense of the Fund on Form OIR-343, “Medical Malpractice Self-Insurance Trust Fund Quarterly Audit”, rev. 2/93, which is hereby adopted and incorporated by reference. This report is due and must be received by the Office within sixty (60) days of the close of the fund quarter. Form OIR-343 may be obtained from and shall be submitted to the Office of Insurance Regulation, Bureau of Property and Casualty Forms and Rates, Larson Building, Tallahassee, FL 32399-0300.

(10) Each Fund shall comply with Sections 627.4147 and 627.4148, Florida Statutes.

Specific Authority 624.308(1), 627.357(6) FS. Law Implemented 624.307(1), 627.357, 627.4147, 627.4148 FS. History–New 10-7-75, Formerly 4-39.06, Amended 5-10-89, Formerly 4-39.006, Amended 1-18-94, Formerly 4-187.007.

69O-187.008 Contracts for Excess Insurance.

Specific excess and aggregate excess insurance may be required as a condition of approval or continuing operation of the Fund.

The Fund shall not voluntarily reduce its specific excess or aggregate excess insurance without the prior approval of the Office. The Fund shall notify the Office of any involuntary changes in such coverages as soon as the Fund receives notice of any such change in coverage. The Office may approve the continued operations of the Fund with the reduced coverage taking into consideration the availability of such excess insurance, the financial condition of the Fund and the cost of any such excess insurance.

Specific Authority 627.357(3), 624.308(1) FS. Law Implemented 624.307(1), 627.357 FS. History–New 10-7-75, Formerly 4-39.07, Amended 5-10-89, Formerly 4-39.007, 4-187.008.

69O-187.009 Termination or Merger of Self-Insurance Trust Fund.

(1) The Trustees of the Fund shall oversee and approve the voluntary termination or voluntary merger of the Fund in accordance with Section 627.357(7)(i), Florida Statutes. The Service Agent shall cooperate and provide the necessary assistance required to effectuate such termination or merger.

(2) For a voluntary termination or voluntary merger of the Fund, the Trustees shall:

(a) Provide the Office with written notification of the Fund's intent to terminate or merge but only with the consent of a two-thirds vote of the Trustees and of the members.

(b) Provide the Office with minutes of the Trustees’ meeting approving the termination or merger.

(c) Submit to the Office a detailed plan to handle the termination or merger. Such plan shall be subject to the approval of the Department and shall include the following:

1. Evidence of adequate disclosure to affected parties including the members and the Trustees of the contemplated termination or merger. Transactions involving affiliates, representatives or interested parties shall be fully disclosed to the members and Trustees, and shall include evidence that said transactions are in the best interest of the Fund. Furthermore, the Office shall require the Trustees to seek independent legal and actuarial counsel regarding the actions taken in contemplation of the termination or merger, to certify the adequacy of all disclosures made and the sufficiency of all due diligence conducted on behalf of the members or the Trustees, in order to assist the Office in determining actuarial soundness. Parties providing such counsel shall not be employed with or in any way affiliated with the assuming insurer.

2. For a termination:

a. The Fund shall continue in a run-off mode, which is a common insurance industry term which means that assets are not released until the last claim has been fully settled. The Fund shall have a reserve analysis completed on its existing liabilities by an actuary who is a member of the Casualty Actuarial Society. The Fund shall maintain compliance with Section 627.357, Florida Statutes, and the applicable provisions of this Part, including the continued service of the Trustees and the administration of the Fund by the Service Agent.

b. The Office shall exempt the Fund from the requirements of sub-subparagraph a., if the Fund demonstrates that the purchase through competitive bidding of an appropriate insurance product relieving the Fund of any liabilities incurred while operating pursuant to Section 627.357, Florida Statutes, is in the best interest of the Fund and that the provider of the product is an insurer authorized to transact insurance in this state.

c. Any monies remaining in the Fund after the satisfaction of all liabilities incurred while operating pursuant to Section 627.357, Florida Statutes, shall be declared dividends and returned to the members of the Fund.

3. For a merger:

a. The Fund shall submit a request for a Loss Portfolio Transfer on Form OIR-LPT, “Medical Malpractice Self-Insurance Trust Fund Application for Loss Portfolio Transfer,” rev. 7/93, which is hereby adopted and incorporated by reference. The form may be obtained from and shall be submitted to the Bureau of Property and Casualty Forms and Rates, Division of Insurer Services, Office of Insurance Regulation, Larson Building, Tallahassee, FL 32399-0300.

b. The Fund shall have a reserve analysis completed on its existing liabilities by an independent actuary who is a member of the Casualty Actuarial Society. The liabilities of the Fund as determined in the reserve analysis shall be assumed, as evidenced in the Loss Portfolio Transfer Agreement, by an insurer authorized to transact insurance in this state. The assuming insurer shall provide a three-year pro-forma on both a countrywide and Florida only basis indicating the projected impact of the contemplated assumption of the Fund’s liabilities. Furthermore, a three-year business plan shall be provided if the assuming insurer plans to or is currently writing medical malpractice insurance. Rates for any assuming insurer planning to or currently writing medical malpractice insurance shall be actuarially sound and in compliance with Section 627.062(1), Florida Statutes. The most recent Annual Statement of the assuming insurer shall contain the appropriate loss reserve certification, as required by Section 624.424, Florida Statutes and Rule 69O-137.001, F.A.C.

c. The Office shall require a portion of the LPT assets deemed to be material in accordance with the application of generally accepted accounting practices and procedures to be placed in an interest bearing trust account designated by the Treasurer of this state and maintained for the purpose of holding such deposits. Such deposit is to be maintained as assurance of the payment of claims arising from policies issued by the Fund; provided, that the interest shall be credited to the assuming insurer and reported to the assuming insurer’s taxpayer ID number and that the assuming insurer may take financial statement credit for this deposit. Such deposit shall remain in place for a period of 5 years; provided, that the assuming insurer may apply for release of all or part of the deposit prior to the end of the 5 year period. The Office shall release the deposit if the insurer demonstrates that the interests of the Fund members are otherwise protected. The assuming insurer shall not, without the express consent of the Office, for a period of 5 years, pay any dividend to its shareholders or permit the ratio of its premiums to surplus and capital to exceed 3:1. If the assuming insurer seeks the Office’s consent to grant a dividend or increase its writing to surplus ratio, the Department shall grant such a request if the insurer demonstrates that the interests of the Fund members are otherwise protected. In the event the assuming insurer’s claims payments for the liabilities of the Fund, including ALAE and ULAE, are less than that projected in the reserve indication set forth in the material presented to the members at the time of the merger, the difference between the projected amount and the amount actually paid shall be refunded back to the Fund members.

(3) A termination or merger of the Fund initiated by the Office shall be in accordance with the provisions of Section 627.357(7)(i), Florida Statutes.

Specific Authority 624.308(1), 627.357(6) FS. Law Implemented 624.307(1), 624.424(6), 627.357 FS. History–New 1-18-94, Formerly 4-187.009.

69O-187.010 Bylaws, Mutual Covenants, Rules and Regulations, and Service Agent’s Contract.

As a condition of the Office’s approval of the Fund, the documents filed pursuant to Rule 69O-187.004, F.A.C., shall contain all of the following provisions, but may also contain other provisions not inconsistent with these rules or with the required provisions.

(1) The bylaws of the Fund shall contain the name and location of the fund, its purposes and powers. The meeting of the members shall be specified and meet no less than annually. Members shall be advised of voting rights. Trustee number, qualifications, term of office, election process, and selection of officers shall be addressed. Duties of the Trustees, the times and places of meetings, the removal of a Trustee, the replacement of the Trustee created by the vacancy therein, and any compensation as may be determined shall be a part of this document. Alteration, amendment or repeal of any part of this document shall only be as specified therein.

(2) The mutual covenants, herein after referred to as the Agreement, shall be given to and accepted by each member of the Fund. The Agreement shall be executed by the Chairman of the Trustees, attested by its Secretary, by the Service Agent and by the member. The membership shall be defined, and the statutory authority to pool such liabilities to form the self-insurance trust fund shall be clearly stated. The initial Trustees shall be designated. The parties to this Agreement shall agree as follows:

(a) The Fund and each member will individually, severally and proportionately, but not jointly except as provided in Section 627.357, Florida Statutes, covenant and agree to pay premiums, charges and assessments based upon appropriate classifications and rates, and the Fund and its members will individually, severally and proportionately covenant to assume and discharge, by payment, any lawful awards or final judgments entered against any member of the fund, and further, the members will individually, severally and proportionately covenant and agree there will be no disbursements out of the Fund by way of dividends, refunds or distribution of surplus other than upon the Office’s approval.

(b) The members shall by executing the Agreement ratify and confirm appointment by the Trustees of the Service Agent, individually and collectively, and further, the members shall be advised of the duties and responsibilities of the Service Agent as provided by Rule 69O-187.002, F.A.C.

(c) The Trustees shall be sole judge of whether an applicant shall be admitted to membership, and whether a member shall be retained by the Fund, and further, shall give proper notice in accordance with Section 627.4147(1)(c), Florida Statutes, to any member expelled from the Fund.

(d) The Trustees shall set up, operate and enforce the bylaws and rules and regulations.

(e) There shall be provisions that require each member to abide by the following:

1. Loss prevention and risk management recommendations of the Trustees and Service Agent.

2. In the event of a loss or claim, give immediate notification to the Service Agent on the prescribed forms.

3. Pay all premiums, charges and assessments promptly as required by the Trustees.

4. The member appoints the Service Agent as his agent and attorney-in-fact to act in his behalf and to execute all contracts, reports, waivers, agreements, excess insurance contracts, and service contracts; to make or arrange for payment of claims, and all other things required or necessary insofar as they affect the terms of this Agreement.

(f) Subject to the terms, conditions, limitations and exclusions of the mutual covenants of the Fund or the policy, the Fund shall defend in the name of and on behalf of the member any suits or other proceedings which may at any time be instituted against him on account of injury, death or disablement arising out of medical malpractice including suits or other proceedings alleging such malpractice and demanding damages or compensation therefor, although such suits, other proceedings, allegations or demands are wholly groundless, false or fraudulent, and to pay all judgments, awards or costs taxed against the member in any legal proceeding defended by the Fund, all interest accruing after entry of judgment and all expenses incurred for investigation, negotiation and defense.

(g) The Trustees, the Service Agent and any of their personal representatives shall be permitted to inspect the places where the covered professional services are performed and examine the members' books, documents, and records in order to verify the charges, premiums or assessments payable.

(h) The Trustees shall set aside a reasonable sum for the operating and administrative expenses of the Fund. All other funds shall be used only for payment of claims, including settlements, awards, judgments, legal fees, costs in all contested cases and all expenses of investigation.

(i) The Fund year shall be as stated in the Agreement.

(j) Liability of the Trustees shall be in accordance with Section 624.489, Florida Statutes.

(k) The member shall be bound by all terms of the Agreement. Alteration, amendment or repeal of any part of the Agreement shall only be as specified therein.

(3) The rules and regulations shall govern and define the operation of the Fund together with the rules and regulations of the Office governing medical malpractice self-insurance trust funds, the provisions of the mutual covenants, the bylaws of the Fund and the policy issued by the Fund. The Trustees, members and Service Agent shall not borrow any monies or securities from the Fund or in the name of the Fund. The Service Agent is to manage the Fund subject to the overall supervision of the Trustees. Any assessment shall be made in accordance with Section 627.357(7), Florida Statutes and Rule 69O-187.006, F.A.C. The rejection or expulsion of a member is the decision of the Trustees. Notice of any expulsion shall be in accordance with Section 627.4147(1)(c), Florida Statutes. The Service Agent shall prepare statistical reports for the Trustees as relates to the overall claims status, trends and loss experience of the Fund. The Trustees shall have the accounts and records of the Fund audited as required by Rule 69O-187.007, F.A.C., and file the appropriate forms as required by the same. The Trustees and Service Agent shall be bonded as required by Rule 69O-187.005, F.A.C. Alteration, amendment or repeal of any part of this document shall only be as specified therein.

(4) The Service Agent’s contract shall detail the duties and responsibilities of the Service Agent as required by Rule 69O-187.002, F.A.C. Expenses to be borne by the Service Agent and by the Fund shall be specified. The compensation for the Service Agent and the terms of termination shall be as stated. Alteration, amendment or repeal of any part of this document shall only be as specified therein.

Specific Authority 627.357(6), 624.308(1) FS. Law Implemented 624.307(1), 627.357 FS. History–New 5-10-89, Formerly 4-39.0081, 4-187.010.

69O-187.011 Exemptions.

Rule 69O-187, F.A.C., as amended on May 10, 1989, shall allow any Fund established prior to this date an exemption from Rules 69O-187.003 and 69O-187.010, F.A.C. At such time as any of the Fund documents filed pursuant to the application process are amended, the amended document(s) shall comply with Rule 69O-187.010, F.A.C. In the event the management of the Fund is changed, the Fund shall adhere to Rule 69O-187.003, F.A.C.

Specific Authority 627.357(6), 624.308(1) FS. Law Implemented 624.307(1), 627.357 FS. History–New 5-10-89, Formerly 4-39.0082, 4-187.011.

69O-187.012 Withdrawal of Self-Insurance Privilege.

Failure to comply with any of the foregoing rules or with any order of the Office within the time prescribed shall be considered good cause for revocation, suspension, or refusal of the self-insurance privilege as previously indicated.

Specific Authority 627.357(6), 624.308(1) FS. Law Implemented 624.307(1), 627.357 FS. History–New 10-7-75, Formerly 4-39.09, Amended 5-10-89, Formerly 4-39.009, 4-187.012.

