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68-1.001 Adoption of Uniform Rules of Procedure; Subject Matter Index; Official Reporter.

(1) The Uniform Rules of Procedure, chapter 28, F.A.C., shall be the procedural rules of the Fish and Wildlife Conservation Commission.

(2) The Commission designates Florida Administrative Law Reports (FALR) as its official reporter for purposes of publishing and indexing by subject matter all Commission orders rendered pursuant to exercise of authority granted to the Commission by state statute.

Rulemaking Authority Art. IV, Sec. 9, Fla. Const. Law Implemented Art. IV, Sec. 9, Fla.Const., 20.331(9) FS. History–New 7-19-06, Amended 1-8-08.

68-1.002 Minority Business Enterprise Procurement Activities.

(1) The Executive Director shall designate a senior level employee as a Minority Enterprise Assistance Officer who shall be responsible for overseeing the Commission's minority business enterprise utilization activities.

(2) To achieve the minority business enterprise procurement goals set forth in section 287.042, F.S., the Commission shall:

(a) Adopt and periodically review the minority business enterprise utilization plan;

(b) Participate in minority trade fairs throughout the State of Florida;

(c) Provide the local Federal Small Business Development Center with copies of all formal solicitations for contractual services, supplies and commodities;

(d) Update the vendor file quarterly based on the certified minority business enterprise directory issued quarterly by the Department of General Services;

(e) Mail certification forms and offer assistance to minority vendors listed in its vendor file who have not yet been certified;

(f) Identify areas that may be reserved for bidding only by certified minority business enterprises;

(g) Schedule, when feasible and practical, presolicitation or prebid meetings for the purpose of informing certified minority business enterprises of contracting and subcontracting opportunities;

(h) Make purchases under $10,000, whenever economically feasible and practicable, from certified minority business enterprises;

(i) Assure timely payment to vendors and contractors as provided in section 215.422, F.S.;

(j) The Division of Administrative Services will work with the Minority Business Enterprise Assistance Office to identify certified minority enterprises for a particular industry; and,
(k) To the extent practicable, large contracts ($50,000 and above) will be divided into smaller contracts to afford opportunities to certified minority business enterprises.

Rulemaking Authority Art. IV, Sec. 9, Fla. Const. Law Implemented Art. IV, Sec. 9, Fla. Const., 287.042, 287.0947 FS. History–New 12-12-88, Amended 8-23-92, Formerly 39-2.014, 68A-2.014.
68-1.003 Florida Fish and Wildlife Conservation Commission Grants Program.

(1) Introduction and Scope. It is the intent of the Florida Fish and Wildlife Conservation Commission, pursuant to statutory authority under section 379.106, F.S., to administer a program to provide grants to eligible agencies, educational facilities, organizations, or persons in order to promote programs and activities important to understanding and managing the natural resources of the State of Florida. Projects awarded shall address fish, wildlife, or habitat management, conservation, recreation, boating safety, boating improvements and conservation education. Grants may be awarded to meet the program objectives of the Commission.

(2) Definitions. The following terms, as used in this section and any guidelines developed pursuant to this section, shall mean:

(a) “Agency” means any of the various state officers, departments, boards, commissions, divisions, bureaus, and councils and any other unit of organization, however designated, of the executive branch of state government.

(b) “Commission” means the Florida Fish and Wildlife Conservation Commission, which is a “state awarding agency” for purposes of the Single Audit Act, section 215.97, F.S.

(c) “Educational facility” means public or non-public colleges, universities, nature centers, museums, zoos, aquariums, or similar institutions.

(d) “Grant” means an award of financial assistance to a qualified recipient pursuant to a written agreement and in accordance with the applicable provisions of the Commission’s Grants Program.

(e) “Grantee” means a grant recipient and a “recipient” for purposes of the Single Audit Act, section 215.97, F.S.

(f) “Grants committee” means a committee established within the division, office, institute or program of the Commission administering the grant program. Each Grants Committee will consist of members appointed by the Executive Director or his/her designee.

(g) “Guidelines” means a written document, which is incorporated by reference into this rule containing procedures and polices, and which, in conjunction with this rule, shall govern the administration of the grant program.

(h) “Local governmental entity” means a county, municipality, or special district or unit of government (other than a district school board or community college), which independently exercises any type of governmental function.

(i) “Nonprofit organization” means any corporation, trust, association, cooperative, or other organization that is qualified under Section 501 (c) 3 of the IRS code, or 1) is operated primarily for scientific, educational service, or charitable purpose in the public interest; 2) is not organized primarily for profit; 3) uses net proceeds to maintain, improve, or expand the operations of the organization; and 4) has no part of its income or profit distributable to its members, directors, or officers.

(j) “Person” means individuals, associations, partnerships, and corporations, unless the context should otherwise require.

(k) “Pre-qualification” means that Commission staff will conduct a review and approve an applicant’s overall capabilities to perform the duties and responsibilities required by the grant program. The review may include, but is not limited to, consideration of the following: experience, curriculum vitae, quality and timeliness of past performance, compliance with scientific standards, and professional accreditation of the applicant.

(l) “Scope of work” means a document approved by a Grants Committee containing the description of the scientific, managerial, or educational merits of the proposed project and its benefit to the conservation and management of Florida’s natural resources and which defines the objectives, methods, project schedule and budget, deliverables, and details of payment (including but not limited to method, type, and frequency).

(3) General Program Criteria and Requirements. The following criteria shall apply to all Commission grant programs:
(a) Eligibility. Because the Commission implements a variety of grant programs, eligible applicants for each shall be identified in detailed written program guidelines and rules. In general, applicants may include other state agencies and local government entities, educational facilities, organizations, or persons. Interested parties should review specific program guidelines to determine eligibility.

(b) Grant Types. The Commission may solicit applications for the following types of grants:

1. Targeted. Due to the nature of a project, a grant may be targeted to a specific pre-qualified applicant that possesses the specialized knowledge, skills and capabilities required to perform the scope of the work.

2. General. Due to the diversity of the Commission’s programs and activities, grants may be available for projects in a broadly defined area where specific information required by the Commission has not been fully identified, and any potential and eligible applicant for the grant program may submit proposals.

3. Limited Request for Proposals. Grants may be available for projects for which the most likely applicant has not been already identified, but for which specific detailed qualifications or knowledge are required. In such cases, the Commission will issue a Limited Request for Proposals (LRFP) to solicit proposals from pre-qualified applicants who registered with the grant program. The Grants Committee shall determine which pre-qualified applicants will be notified based on previous experience and input from Commission staff. Pre-qualified applicants will be notified of LRFPs that fall within their area of expertise or specialty.

(c) Application. The Commission shall publish a notice to the public announcing the availability of grants and specifying the application submittal period and any other pertinent application information in electronic postings or via any other advertisement method identified in the program guidelines. Each program will have an application form, which must be submitted by the applicant within the timeframe specified by the notification.

(d) Evaluation and Selection. In addition to any other provisions set forth in this rule, each program shall develop and distribute the evaluation criteria upon which project selection shall be based and which shall be contained in the program guidelines. Each eligible application shall be evaluated on the basis of the criteria. Each program shall have a Grants Committee responsible for reviewing all applications and providing recommendations to the Commission.

(e) Grant Program Match. Any matching requirements, including acceptable forms of match and ineligible match sources, shall be clearly defined and set forth by each program in the guidelines. In general, acceptable match types may include, but are not limited to cash, equipment, in-kind contributions and donations.

(f) Agreements. The following procedures shall apply to the development and execution of agreements for grant awards:

1. Price and Cost Analysis. Each grant program shall specify in its guidelines the specific policies for determining fair and reasonable project costs and clearly define allowable project costs.

2. Negotiation and Development. Prior to an agreement being executed, the Commission shall notify each grantee of the type of agreement selected for a grant award. The type of agreement selected will ensure that the best delivery of service and the best value for the expenditure of State resources is received, and shall include sanctions for non-performance. Each agreement shall have a clearly established scope of work or project statement appended to the agreement.

3. Type. Agreements may specify grant compensation as Fixed Price (full payment amount is pre-set based upon a pre-approved detailed budget, satisfactory performance, and receipt by the Commission of all required reports and deliverables), Cost Reimbursement (payment will vary by the amount of actual expenditures documented by the Grantee), or a combination thereof.

4. Execution. The Commission may enter into an agreement to award available funds based on the final recommendations provided by the Grants Committee as approved by the Executive Director or his/her designee. Agreements may be executed with a retroactive start date of no more than 60 days provided that approval is granted from the Executive Director or his/her designee that it is in the best interest of the Commission and State to do so. The Executive Director or his/her designee will execute agreements for grant awards.

5. Special Award Conditions. Additional conditions will be attached to the grant agreement as needed if:

a. An applicant has a history of unsatisfactory performance or non-conformance on a previous award, an applicant cannot provide proof of a management system that meets minimum standards for accounting or project management, or the Commission finds it necessary to impose such conditions to ensure the timely delivery of the services; or

b. Additional conditions are necessary to ensure proper compliance with Commission policy, State or Federal law; or

c. Additional conditions are recommended by the Grants Committee as necessary or appropriate to achieve the goal of the grant or grant program.

(g) Pre-qualification. Grant programs may develop and maintain a list of pre-qualified applicants. No pre-qualification review is required for:

1. State agencies;
2. Persons or non-profit organizations named in Florida Statutes as eligible to receive Commission grant funds;
3. Persons or non-profit organizations named in appropriation bills of the Florida Legislature to whom funds are directed;
4. Local, county, state, and federal research entities;
5. Public universities and independent non-profit colleges or universities located within Florida and accredited by the Southern Association of Colleges and Schools;
6. Persons named in revenue grants received by the Commission who will act in a sub-recipient or vendor role;
7. Nonprofit organizations with scientific, environmental or natural resource missions.

(4) Grant Administration and Post Award. The following administration and post award conditions for grants shall apply to each program:

(a) Monitoring. The Commission shall actively monitor grantee performance and compliance during the period of performance of the grant. Monitoring may include, but is not limited to review and evaluation of progress reports, project audits for compliance with the conditions of the agreement, State law, allowable expenditures, and site visits.

(b) Funding. Appropriations for grant programs arise from state authorized discretionary expenditures and federal aid to address Commission program needs. The amount of available funding will vary by fiscal year and is limited to annual legislative appropriations less current or ongoing program obligations for multiyear agreements and administration.

(c) Payments. The Commission shall make payments for performance under a grant in accordance with all applicable state financial guidelines for eligible project costs as defined by specific grant program guidelines and the grant agreement. The following conditions also apply:

1. Costs must be incurred between the effective date and the project completion date identified in the agreement, except for any pre-project costs or match funds contributed by the grantee and specifically identified in the agreement;
2. Sufficient documentation must be provided with each payment request to satisfy pre-audit reviews of the project costs and performance, payments are otherwise fixed in the agreement;
3. The Commission will not provide funding in excess of the grant amount, unless a contingency for additional costs is included in the agreement or an amendment to the agreement is executed.

(d) Closeout. Procedures for the proper completion and termination of an agreement shall include but not be limited to:

1. Submission by the grantee, receipt and approval by the project manager of all deliverables required by the agreement;
2. A post-audit of project costs to be completed by the project manager, which shall include a determination for any disallowed costs and Florida Single Audit Act compliance;
3. Recommendations for project cost adjustments for disallowed costs that must be reimbursed by the grantee to the program.

(e) Reimbursement to the State. Each grantee shall have no more than 60 days to submit additional pertinent documentation justifying any expenditure which has been identified by a Commission audit as not consistent with the grant program. Any payments for expenditures which are not consistent with the grant program shall be reimbursed to the Commission.

(f) The Commission and any grantees or subgrantees shall comply with the Single Audit Act, section 215.97, F.S.

(5) Nongame Wildlife Grants Program grants shall meet all additional program requirements set forth in the Florida Nongame Wildlife Grants Program Guidelines (dated March 2007), which are hereby incorporated by reference. The following forms are hereby adopted and incorporated by reference: FWC/NWGP-1, entitled “Florida Nongame Wildlife Grants Program Budget Form,” June 2008 and FWC/NWGP-2, entitled “Florida Nongame Wildlife Grants Program Application Form,” June 2008. The guidelines and forms are available from the Commission at 620 South Meridian Street, Tallahassee, Florida 32399-1600.

(6) Florida Artificial Reef Program grants shall meet all requirements and guidelines set forth in chapter 68E-9, F.A.C.
(7) Derelict Vessel Removal Program grants shall meet all requirements set forth in the Florida Fish and Wildlife Conservation Commission’s (Commission) Derelict Vessel Removal Grant Guidelines (June 2016), which are hereby incorporated by reference. The following form is hereby adopted and incorporated by reference: FWC Derelict Vessel Removal Grant Application, form FWC:DV-APP (September 2016). The guidelines and form are available at https://www.flrules.org/Gateway/reference.asp?No=Ref-07277, and https://www.flrules.org/Gateway/reference.asp?No=Ref-07278, or from the Commission at 620 South Meridian Street, 1M, Tallahassee, Florida 32399-1600.

(8) Florida Boating Safety and Education Grant Program grants shall meet all additional program requirements set forth in the Boating Safety and Education Grant Program Guidelines (dated January 2015), which are hereby incorporated by reference and available at http://www.flrules.org/Gateway/reference.asp?No=Ref-04953. The following form is hereby adopted and incorporated by reference: FWC/FBSEG, Florida Boating Safety and Education Grant Application, 07/08. The guidelines and form are available from the Commission at 620 S. Meridian Street, 1M, Tallahassee, Florida 32399-1600 or www.myfwc.com/boating/grants/fbseg.htm.

(9) Florida Boating Improvement Program grants shall meet all additional program requirements set forth in the Florida Boating Improvement Program Guidelines (January 2015), which are hereby incorporated by reference. The following forms are hereby adopted and incorporated by reference: FWC/FBIP-A, Florida Boating Improvement Program Grant Application for Recreational Channel Markers and Other Uniform Waterway Markers, https://www.flrules.org/Gateway/reference.asp?No=Ref-04948, 01/15; FWC/FBIP-B, Florida Boating Improvement Program Grant Application for Boating Access Facilities, https://www.flrules.org/Gateway/reference.asp?No=Ref-04949, 01/15; FWC/FBIP-C, Florida Boating Improvement Program Grant Application for Derelict Vessel Removal, https://www.flrules.org/Gateway/reference.asp?No=Ref-04950, 01/15; FWC/FBIP-D, Florida Boating Improvement Program Boater Education Grant Application, https://www.flrules.org/Gateway/reference.asp?No=Ref-04951, 01/15; FWC/FBIP-E, Florida Boating Improvement Program Grant Application for Other Local Boating Related Projects, https://www.flrules.org/Gateway/reference.asp?No=Ref-04951, 01/15. The guidelines and forms are available at http://www.flrules.org/Gateway/reference.asp?No=Ref-04958, and http://www.flrules.org/Gateway/reference.asp?No=Ref-04974, or from the Commission at 620 S. Meridian Street, 1M, Tallahassee, Florida 32399-1600.
(10) Fish and Wildlife Research Institute Grants Program grants shall meet all additional program requirements set forth in the Fish and Wildlife Research Grants Program Guidelines (dated March 2007), which are hereby incorporated by reference. The following forms are hereby adopted and incorporated by reference: FWC/FWRIGP-1, entitled “Florida Fish and Wildlife Research Institute Grants Program Budget Form,” June 2008 and FWC/FWRIGP-2, entitled “Florida Fish and Wildlife Research Institute Grants Program Application Form,” June 2008. The guidelines and forms are available from the Commission at the Fish and Wildlife Research Institute, 100 Eighth Avenue, S.E., Saint Petersburg, Florida 33701-5020.

(11) Florida’s State Wildlife Grants Program grants shall meet all additional program requirements set forth in Florida’s State Wildlife Grants Program Guidelines (dated February 2019), which are hereby incorporated by reference and available at https://www.flrules.org/Gateway/reference.asp?No=Ref-10295. The following forms are hereby adopted and incorporated by reference: FWC/SWG-1, entitled “Florida State Wildlife Grants Program Budget Form for Commission Principal Investigators,” (dated February 2017), available at https://www.flrules.org/Gateway/reference.asp?No=Ref-07941; FWC/SWG-2, entitled “Florida State Wildlife Grants Program Budget Form for Non-Commission Principal Investigators,” (dated February 2017), available at https://www.flrules.org/Gateway/reference.asp?No=Ref-07942; FWC/SWG-3, entitled “Florida State Wildlife Grants Program Application Form,” (dated February 2017), available at https://www.flrules.org/Gateway/reference.asp?No=Ref-07943; FWC/SWG-4, entitled “Florida State Wildlife Grants Initial Review Form,” (dated February 2017), available at https://www.flrules.org/Gateway/reference.asp?No=Ref-08129; FWC/SWG-5, entitled “Florida State Wildlife Grants Technical Review Form,” (dated February 2017), available at https://www.flrules.org/Gateway/reference.asp?No=Ref-08131; and FWC/SWG-6, entitled “Florida State Wildlife Grants Final Review Form,” (dated February 2017), available at https://www.flrules.org/Gateway/reference.asp?No=Ref-08130. The guidelines and forms are also available from the Commission at 620 South Meridian Street, Tallahassee, Florida 32399-1600.

(12) Boating Infrastructure Grant Program grants shall meet all additional program requirements set forth in the Boating Infrastructure Grant Program Guidelines (dated July 2016) and 50 CFR Part 86, Boating Infrastructure Grant (BIG) Program (effective June 5, 2015), which are hereby incorporated by reference. The following form is hereby adopted and incorporated by reference: FWC/BIGP-APP, Boating Infrastructure Grant Program Grant Application, 07/08. The Boating Infrastructure Grant Program Guidelines and Boating Infrastructure Grant Program Grant Application, 07/08 form are available from the Commission at 620 S. Meridian St., 1M, Tallahassee, Florida 32399-1600 or https://www.flrules.org/Gateway/reference.asp?No=Ref-07205. 50 CFR Part 86, Boating Infrastructure Grant (BIG) Program (effective June 5, 2015) is available from the Commission at 620 S. Meridian Street, 1M, Tallahassee, Florida 32399-1600 or https://www.flrules.org/Gateway/reference.asp?No=Ref-07422.
(13) Non-Traditional Section 6 Grants Program grants shall meet all additional program requirements set forth in Florida’s Non-Traditional Section 6 Grants Program Guidelines (November 2014), FWC/NTS6-1, which are hereby incorporated by reference and available at http://www.flrules.org/Gateway/reference.asp?No=Ref-04957. The following forms are hereby adopted and incorporated by reference: FWC/NTS6-2, entitled “Florida’s Non-Traditional Section 6 Grants Program Application Form,” dated November 2014 and available at http://www.flrules.org/Gateway/reference.asp?No=Ref-04954; FWC/NTS6-3 “Florida’s Non-Traditional Section 6 Grants Program Task Schedule and Timeline,” dated November 2014 and available at http://www.flrules.org/Gateway/reference.asp?No=Ref-04956; and FWC/NTS6-4 “Florida’s Non-Traditional Section 6 Grants Program Budget Sheet,” dated November 2014 and available at http://www.flrules.org/Gateway/reference.asp?No=Ref-04955. The guidelines and forms are also available from the Commission at 620 South Meridian Street, Tallahassee, Florida 32399-1600.

Rulemaking Authority 206.606, 327.04, 327.47, 376.15(d), 379.106 FS. Law Implemented 206.606, 327.47, 328.72, 376.15(d), (e), 379.106 FS. History–New 4-4-04, Amended 3-15-05, Formerly 68A-2.015, Amended 5-22-07, 7-6-08, 1-18-09, 3-21-10, 6-30-10, 5-20-12, 2-9-15, 9-11-16, 9-13-16, 4-23-17, 5-24-18, 2-21-19.
68-1.004 Standards.
The Fish and Wildlife Conservation Commission adopts the following standards to guide rulemaking relating to hunting and fishing:

(1) The paramount objective of rulemaking relating to hunting and fishing shall be the management of the fish and wildlife resources of this state for their long-term well-being and for the benefit of all the people.

(2) Rulemaking shall be based upon the best information available, including biological, sociological, economic, cultural, historical and other information deemed relevant by the Commission.

(3) The biological basis for rulemaking should include but not be limited to stock assessments, biological surveys, management plans, or other science-based studies or information.

(4) With respect to harvested populations, rulemaking should permit reasonable means and quantities of harvest, consistent with optimum sustainable populations. Optimum sustainable populations shall mean the highest degree of population productivity within available habitat to sustain fish and wildlife for the long term use or enjoyment of all the people.

(5) When possible and practicable, populations will be managed as a biological unit. A biological unit shall mean a species or subspecies of fish or wildlife within their dependent habitat or ecosystem.

(6) Conservation and management decisions shall be derived through processes which are fair and accessible to all the people of the state and which are consistent with the procedures in rule 68-1.001, F.A.C.

(7) When applicable, federal fish and wildlife management plans and management plans of other states or interstate commissions should be considered when developing state hunting and fishing rules.

(8) This rule shall apply to rules and rule amendments relating to hunting and fishing proposed after July 1, 2006. In each final public hearing for such rules and rule amendments, a statement regarding compliance with this rule shall be made part of the official rulemaking record.

Rulemaking Authority Art. IV, Sec. 9, Fla. Const. Law Implemented Art. IV, Sec. 9, Fla. Const. History–New 7-19-06.

68-1.005 State Preemption of Power to Regulate. 

The power to regulate the taking or possession of marine life, as assigned to the Fish and Wildlife Conservation Commission by Article IV, Section 9 of the Florida Constitution, is expressly reserved to the Commission. This reservation does not prohibit a local government from prohibiting, for reasons of protecting the public health, safety, or welfare, saltwater fishing from real property owned by that local government.

Rulemaking Authority Art. IV, Sec. 9, Fla. Const. Law Implemented Art. IV, Sec. 9, Fla. Const. History–New 3-1-05.
68-1.006 Cooperative Advertising, Sponsorships and Partnerships.

(1) Purpose; intent; references. The Commission currently engages in advertising, promotional, marketing and related activities in support of its fish, wildlife, public recreation and other programs. The purpose of the rule is to implement the provisions of section 379.2342(5)(a), F.S., relating to Commission utilization of public and private partnerships to inform Floridians and visitors about Florida’s unique and diverse fish and wildlife, and related recreation opportunities, and make such information available by means of commonly used media. Commission sponsors and partners may also participate in other aspects of the Commission’s advertising, promotional, marketing and related activities not addressed in this rule. For purposes of this rule, the terms “partner” and “partnership” shall include the terms “sponsor” and “sponsorship” respectively.

(2) Partnership selection.

(a) The Commission may seek a partnership proposal from a specific qualified partner, or set of potential partners. The Commission may also seek proposals more broadly from all qualified potential partners through publication of a notice or other means designed to provide notice to potential partners. Persons or entities proposing a partnership may submit a proposal to the Commission at any time. Creative proposals from the private sector are encouraged. Because of the diversity of Commission programs and activities, partnerships may be established for broad dissemination of information (national, international, regional, statewide), or for localized markets, or a combination.

(b) The Commission will consider the following in any selection of partners and potential partners:

1. Whether the mission, image and messages of the potential partner are consistent and compatible with the mission, programs and activities of the Commission;
2. Whether the proposed partnership would support a specific Commission program or programs;
3. The nature of the business in which the potential partner engages, and its consistency and compatibility with the mission, programs and activities of the Commission;
4. The potential for inconsistency between the public image or messages of the potential partner, and the public image or messages of the Commission;
5. The potential partner’s record of compliance with wildlife-related laws and rules (statewide, nationally and internationally);
6. The potential partner’s record of support for wildlife programs;
7. The potential for conflict of interest, or the appearance of conflict of interest; and

8. Whether the proposed partnership is consistent with the intent of section 379.2342(5)(a), F.S.
(3) Requirements for partnerships. The following are requirements applicable to partnerships:
(a) The Commission shall retain the right to approve all elements of a partner’s statements or representations (written or graphic) referring to the Commission name, the Commission logo, the partnership, or the affiliation.

(b) References to the Commission, Commission logo, or the partnership or the affiliation shall not be permitted in advertising of alcoholic beverages, tobacco, adult (sexually-oriented) businesses, or gambling. Such references shall not be permitted in materials that discriminate on the basis of age, sex, race or national origin, or which are deceiving, fraudulent or untruthful.

(c) All materials containing advertising (and references to the Commission, logo, the partnership or the affiliation) shall contain a statement that the inclusion of Commission logo or references in such materials does not constitute an endorsement by the state or Commission of the products or services of the partner.

(4) The Wildlife Foundation of Florida, Inc. The Commission may utilize the Wildlife Foundation of Florida (a Commission-approved citizen support organization created pursuant to section 379.223, F.S.) to assist in administering this partnership program.

Rulemaking Authority 379.2342(5)(a) FS., Art. IV, Sec. 9, Fla. Const. Law Implemented 379.2342(5)(a) FS., Art. IV, Sec. 9, Fla. Const. History–New 2-1-06.

 SEQ CHAPTER \h \r 168-1.007 Wildlife Violator Compact, Implementation.

(1) Pursuant to section 379.2255, F.S., the Fish and Wildlife Conservation Commission hereby recognizes recreational license suspensions or revocations imposed on residents of this state by another participating Wildlife Violator Compact state, for the following violations:

(a) Accumulated Wildlife Violations;

(b) Illegal Take or Possession of Big Game;

(c) Federal Wildlife Violations;

(d) Felony Wildlife Violation;

(e) Illegal Take or Possession of Fish;

(f) License Violations, Fraud, False Statement;

(g) Illegal Take or Possession of other Wildlife;

(h) Violations While on Revocation;

(i) Illegal Take or Possession of Small Game or Migratory Birds;

(j) Sale/Purchase of Wildlife;

(k) Illegal Take or Possession of Threatened or Endangered Species;

(l) Tag/Permit/License Transfer;

(m) Waste of Wildlife.

(2) Non-resident violators.

(a) Under the provisions of the Wildlife Violator Compact, a non-resident who has a suspended or revoked license or privilege from another state will not be eligible to purchase a license in this state during the term of the license or privilege suspension or revocation.

(b) A resident of Florida who has been issued a recreational license that has not yet expired, and who subsequently moves out of state, will be considered a Florida resident for purposes of this rule and treated as provided in subsection (1).

Rulemaking Authority 379.2256 FS., Art. IV, Sec. 9, Fla. Const. Law Implemented 379.2255 FS., Art. IV, Sec. 9, Fla. Const. History–New 1-1-07.

68-1.008 Due Process Procedures.

(1) Summary of Due Process Procedures: The due process procedures adopted by the Fish and Wildlife Conservation Commission (FWC) are designed to satisfy Article IV, Section 9, Florida Constitution, and to address the recommendations in section 20.331(9)(a)(b) and (c), F.S. (1999). The procedures adopted by the FWC are adequate within the meaning of the constitution because the procedures fully comply with the applicable procedural and substantive due process provisions of chapter 120, F.S., and its companion provisions, the Uniform Rules of Procedure. As to rules promulgated under the FWC’s constitutional authority, there are adequate judicial remedies to adjudicate such rules and provide due process of law. With respect to FWC proposed rules to list or delist species as endangered, threatened or of special concern, the FWC has adopted an additional procedure, not required by law, which assures that any party shall receive a special hearing, known as a “draw-out,” before an Administrative Law Judge as to the phase one part of the listing process, and that such special “draw-out” hearing shall suspend the rule. FWC rulemaking authority over endangered marine species, such as manatees and sea turtles, is derived from the legislature and adjudication of proposed rules on these species is subject to Administrative Procedures Act (APA).

(2) Background: Article IV, Section 9, Florida Constitution, as amended by Constitution Revision Commission Revision 5, as adopted in 1998, created the Fish and Wildlife Conservation Commission (FWC) to exercise the state’s regulatory and executive authority with respect to wild animal life and freshwater aquatic life and to exercise executive and regulatory authority with respect to marine life. The issue of due process is specifically addressed in Revision 5 which states that the Commission shall establish procedures to ensure adequate due process in the exercise of its regulatory and executive functions. Due process is also addressed in the “merger bill” which implements Revision 5. See, chapter 99-245, Laws of Florida, now codified in pertinent part as section 20.331, F.S. While this law does not mandate that any particular due process procedure must be followed by FWC, it provides several recommendations in sections 20.331(6)(a)-(c), F.S. First, it states that FWC shall implement a system of adequate due process procedures to be accorded to any party, as defined in section 120.52, F.S., whose substantial interests will be affected by any action of the Fish and Wildlife Conservation Commission in the performance of its constitutional duties or responsibilities. Second, the legislation encourages the commission to incorporate in its process the provisions of section 120.54(3)(c), F.S., when adopting rules in the performance of its constitutional duties or responsibilities. Third, the provisions of chapter 120, F.S., shall be accorded to any party whose substantial interests will be affected by any action of the commission in the performance of its statutory duties or responsibilities. For purposes of this subsection, statutory duties or responsibilities include, but are not limited to, the following:

(a) Research and management responsibilities for marine species listed as endangered, threatened, or of special concern, including, but not limited to, manatees and marine turtles;
(b) Establishment and enforcement of boating safety regulations;
(c) Land acquisition and management;
(d) Enforcement and collection of fees for all recreational and commercial hunting or fishing licenses or permits;
(e) Aquatic plant removal and management using fish as a biological control agent;

(f) Enforcement of penalties for violations of commission rules, including, but not limited to, the seizure and forfeiture of vessels and other equipment used to commit those violations;

(g) Establishment of free fishing days;

(h) Regulation of off-road vehicles on state lands;

(i) Establishment and coordination of a statewide hunter safety course;

(j) Establishment of programs and activities to develop and distribute public education materials;

(k) Police powers of wildlife and marine officers;

(l) Establishment of citizen support organizations to provide assistance, funding, and promotional support for programs of the commission;

(m) Creation of the Voluntary Authorized Hunter Identification Program; and,
(n) Regulation of required clothing of persons hunting deer.

(3) The commission is directed to provide a report on the development and implementation of its adequate due process provisions to the President of the Senate, the Speaker of the House of Representatives, and the appropriate substantive committees of the House of Representative and the Senate no later than December 1, 1999.

(4) In compliance with the constitution and the “merger bill,” the FWC, at its inaugural meeting in Ft. Lauderdale, on July 7, 1999, approved and adopted due process procedures which address and satisfy the constitutional requirement and legislative recommendations. Accordingly, the FWC submitted its Due Process Procedures to the Legislature on December 1, 1999, in compliance with section 20.231, F.S. (1999).

(5) Due Process Procedures Adopted by the Fish and Wildlife Conservation Commission.
(a) Article IV, Section 9, Constitution of Florida, as amended by Revision 5 and as approved by the electorate in November 1998, requires that “The (Florida Fish and Wildlife Conservation) Commission shall establish procedures to ensure adequate due process in the exercise of its executive and regulatory functions.” The following due process procedures of the Florida Fish and Wildlife Conservation Commission (FWC) approved and adopted by the Commission on July 7,1999, are designed to provide adequate due process, in compliance with Article IV, Section 9, Florida Constitution, as amended, and to address the special recommendations on due process of section 20.331, F.S. (1999).

(b) Procedural Due Process: Procedural due process, in a broad sense, encompasses the procedural requirements that must be observed in the course of a legal proceeding to ensure the protection of private rights and property. Procedural due process, in an administrative setting, consists of requirements for notice, a meaningful opportunity to be heard and a fair, impartial decision-making authority.

1. The FWC has adopted, by rule 68-1.001, F.A.C., The Uniform Rules of Procedure, and shall follow chapter 28, F.A.C., as the rules of procedure for the FWC. The Uniform Rules of Procedure are a companion to the APA and shall govern the practical and procedural aspects of agency action on the following subjects:

a. Statement of agency organization;
b. Scheduling of meetings and workshops;
c. Decisions determining substantial interests;
d. Petitions for declaratory statements;
e. Summary proceedings;
f. Mediation;
g. Bid challenges;
h. Waivers and variances.

2. The FWC shall follow chapter 120, F.S., the Administrative Procedures Act (APA), for all notices of FWC meetings and workshops.

3. The FWC shall follow the APA for all notices of FWC rule development and rulemaking.

4. The FWC shall follow the APA in the use of rule development workshops and shall prepare statements of estimated regulatory cost and statements of lower cost regulatory alternative in accordance with the APA.

5. The FWC shall comply with the Public Records Act (chapter 119, F.S.) with respect to all records of the FWC and with the Sunshine Law with respect to meetings of the FWC.

6. The FWC due process procedures shall be accorded to any party as defined in section 120.52, F.S., whose substantial interests will be affected by any action of the FWC.

(c) Substantive Due Process: Substantive due process refers to constitutional protections provided by the due process clause of the Florida and Federal Constitution. Therefore, substantive due process applies with respect to the decisions, orders and adjudications of government.

1. The FWC rules derived from constitutional authority are not to be subject to administrative rule challenges under Section 120.56, F.S. See, Airboat Association of Florida. Inc. v. Florida Game and Fresh Water Fish Commission, 498 So. 2d 629 (Fla. 3rd DCA 1986). Under the APA, The FWC is not defined as an agency except when it is acting pursuant to statutory authority derived from the Legislature. See, section 120.52(1)(b), F.S. However, rules derived from constitutional authority can be challenged in a number of ways:

a. The FWC rules, and possible proposed rules, derived from constitutional authority may be challenged directly before the circuit court by declaratory action, injunctive action or, in appropriate circumstances, under the Bert J. Harris Private Property Rights Protection Act (section 70.001, F.S.). Decisions of the circuit court can be appealed to the appropriate District Court of Appeal, and potentially to the Supreme Court of Florida.

b. The FWC rules derived from constitutional authority which carry a criminal or non-criminal sanction can, upon issuance of a citation, be challenged in county court. Decisions of the county court can be appealed to the circuit court, or, in some cases, directly to the District Court of Appeal.

c. FWC proposed rules derived from constitutional authority may also be subject to a special hearing, known as a “draw-out” hearing. See, section 120.54(3)(c), F.S. A “draw-out” is a special hearing which may be provided upon request of a party if the agency determines that the rulemaking proceeding is inadequate to protect the person's substantial interests and that the normal public hearing on a proposed rule does not provide that person with an adequate opportunity to protect their interests. The FWC, just as any other state agency, may consider, on a case by case basis, requests for use of a “draw-out” for proposed rules promulgated in performance of its constitutional duties in accordance with the statutory criteria.

2. The FWC rules which are derived from statutory authority are fully subject to administrative rule challenges under section 120.56, F.S. See Section 20.331, F.S.

3. All discretionary actions, orders, or decisions of the FWC which affect substantial interests are subject to adjudication under chapter 120, F.S. Accordingly, to the extent that agency action is discretionary, FWC action to grant or deny permits or licenses or to suspend or revoke such permits or licenses is subject to adjudication under sections 120.57, 120.569 and 120.60, F.S. These discretionary decisions to grant or deny permits or licenses or to revoke or suspend such permits or licenses include, but are not limited to, the following subjects:

a. Bid disputes;
b. Commercial fishing licenses;
c. Restricted species endorsements;
d. Salt water products licenses;
e. Marine special activity licenses;
f. Captive wildlife permits;
g. Permits to take, remove or relocate wildlife, including wildlife listed as endangered, threatened or of special concern;
h. Permits to take freshwater fish, marine life, manatees, sea turtles or wildlife for educational or scientific purposes;
i. Permits to operate alligator farms and management programs;
j. Permits to operate game fish aquaculture facilities;
k. Permits to operate haul seines in Lake Okeechobee.

4. The FWC shall also comply with the following provisions of law that assure adequate due process relating to various actions of the Commission.

a. FWC comments to other permitting agencies: If another agency relies upon recommendations of the FWC in granting or denying a license or permit, the FWC may be required to appear as a party in any legal challenge brought on such license or permit to show that the recommendation is within the FWC jurisdiction and is valid. See, section 120.60(7), F.S. In addition, such recommendations or comments must be based upon credible, factual scientific data, are not binding on any permitting agency, must be submitted within a strict 30-day deadline, and the FWC must bear its costs in defending its recommendation. See, section 20.331(7), F.S. (1999).

b. Alteration of hunting or fishing seasons: Agency action which has the effect of altering the established hunting or fishing seasons, or altering the established annual harvest limits for saltwater fishing is not a rule if the procedure for altering such harvest limits is set out by rule of the FWC. Such action shall be adequately noticed in the area affected through publishing in a newspaper of general circulation or through notice by broadcasting via electronic media. Section 120.81(5), F.S.

c. Personnel and disciplinary actions: When FWC acts to suspend, reduce in pay, transfer, and layoff, demote or dismiss any permanent employee in the Career Service System; the employee shall have appeal rights to the Public Employees Relations Commission. Section 447.207(8), F.S.

(d) Additional Due Process Procedures by use of the draw-out procedure of section 120.54(3)(c), F.S.: section 20.331(9)(b), F.S., recommends that the FWC consider the use of the “draw out” procedure of section 120.54(3)(c), F.S., in the performance of its constitutional duties. Accordingly, FWC shall require that upon timely request, a party shall receive a special “draw out” hearing conducted by an administrative law judge on proposed rules that list or delist fish or wildlife as endangered, threatened or of species of special concern, during the phase one process for listing or delisting such species. This draw-out will only be used specifically for phase one of the new listing process, as created by rule amendments approved by the GFC at its May 14, 1999 meeting. (See, Appendix; FWC rule sections governing the list and delisting of species). The “phase one” stage of the listing process determines if a species warrants a classification as endangered, threatened or of special concern, or, if the species is already classified, whether the species should be re-classified or removed from the list. The “phase two” stage deals with the specific conservation needs of the species, such as additional regulations or management. The draw-out process is appropriate for the “phase one” aspect of the listing process for a number of reasons: First, determining whether a species warrants classification or whether its classification should change is a decision which must be based upon credible biological data and therefore, an evidentiary hearing, such as a draw-out, may be useful. Secondly, phase one of the listing process deals with whether a species qualifies for higher level of protection or management and therefore, the decision should be factually correct and afforded special care and deliberation. Finally, listing affects a broad constituency and may significantly affect land-use decisions by other levels or agencies of government, including the federal government, and accordingly, an extra level of care and deliberation is appropriate. The effect of a draw-out is to suspend any proposed rule until the completion of the draw-out proceeding. The draw-out proceeding consists of a hearing before an administrative law judge, the preparation of a record and the transmittal to and review of the record by the FWC. The draw-out is an evidentiary hearing only; there are no recommended findings of fact or conclusions of law and the draw-out record is not binding on the FWC nor is subject to appeal. It should be noted that the use of a special draw-out in these circumstances goes beyond what is legally required of state agencies under the draw-out provision of section 120.54(3)(c), F.S. Under the statute, the use of a draw-out is left to the discretion of the state agencies, and is decided on a case by case basis.

(e) Due Process relating to marine species that are endangered, threatened or of special concern, and turtles and manatees: Under the merger bill, research and management responsibilities for marine species listed as endangered or threatened, including marine turtles and manatees, is a statutory responsibility that has been delegated to FWC. See; section 20.331(6)(c)1., F.S. (1999), and section 379.2401(4)(a), F.S. (1999). Under the bill, the FWC can only promulgate rules pertaining to endangered or threatened marine species if specifically authorized by the statutes. These provisions of the merger bill were the subject of a complaint in the case Caribbean Conservation Corporation and Save the Manatee Club. Inc. et al. v. Florida Fish and Wildlife Conservation Commission, et al., Case No. 99-4188 (Circuit Court for the Second Judicial Circuit, Leon County). This complaint alleges that parts of merger bill encroach upon the Commission's constitutional authority and violate the recently amended version of Article IV, Section 9, of the Florida Constitution. Currently, the FWC is enjoined from complying with the merger bill. Therefore, until such time as a court order to the contrary is entered, FWC rules or proposed rules promulgated with respect to endangered or threatened marine species, including the West Indian manatee and sea turtles, shall be subject to APA administrative appeal procedures under section 120.56, F.S. (1999). On January 16, 2003, the Supreme Court of Florida upheld the Legislative bill (chapter 99-245, Laws of Florida) which implemented FWC. In this ruling, the Supreme Court concluded that endangered and threatened marine species such as the Florida manatee, whales and sea turtles were not regulated by FWC under the Florida Constitution. FWC’s authority to regulate these species was derived not from the constitution but from statute (Section 379.2431, F.S.). Therefore, the Administrative Procedures Act (Chapter 120, F.S.) applied in all respects to rulemaking for these species. See, Save the Manatee Club, et al v. FWC, 838 So.2d 492 (Fla. 2003).
Rulemaking Authority Article IV, Sec. 9, Fla. Const. Law Implemented Art. IV, Sec. 9, Fla.Const. 20.331(9) FS. History–New 1-8-08.

68-1.009 Delegations of Authority to the Executive Director.

The Delegations of Authority by the Fish and Wildlife Conservation Commission to the Executive Director adopted on February 14, 2013 found online at: http://www.flrules.org/Gateway/reference.asp?No=Ref-03086, is incorporated herein by reference. The incorporation of this delegation into rule does not preclude or prohibit the Commission from granting additional delegations of authority to its Executive Director from time-to-time as may be necessary to assure orderly administration of the agency. Any actions to be taken, or decisions to be made, by the Commission pursuant to any rule of the agency may be exercised by the Executive Director or his or her designee unless such actions or decisions are expressly reserved by the Commission in the rule or are specifically required by law to be made by the Commission in an area not involving the Commission’s constitutional authority.

Rulemaking Authority Article IV, Sec. 9, Fla. Const. Law Implemented Art IV, Sec. 9, Fla. Const. History–New 1-8-08, Amended 10-23-08, 9-9-13.
68-1.010 General Regulations Relating to Licenses, Permits and Other Authorizations.

The following shall apply to all licenses, permits or other authorizations in addition to requirements specific to individual licenses. 

(1) The Commission shall deny applications for any license, permit or other authorization based upon any one or more of the following grounds: 

(a) Submission by the applicant of false, misleading, or inaccurate information in the application or in any supporting documentation provided by the applicant or on behalf of the applicant relating to the license, permit, or other authorization, or omission of any information which has a false, misleading or inaccurate effect. 

(b) Failure of the applicant to meet eligibility requirements or criteria for issuance of the license, permit or other authorization. 

(c) Authorization to conduct the activities requested in the application will endanger the health, safety or welfare of the public, wild animal life, fresh water aquatic life or marine life. 

(d) Applicant has received a disposition other than acquittal or dismissal of any provision of chapters 369, 379 or 828, F.S., or rules of the Commission, or other similar laws or rules in this or any jurisdiction that relate to the subject matter of the license, permit or authorization sought. 

(e) Failure by the applicant at any time to comply with chapters 369, 379 or 828, F.S., or the rules of the Commission or other laws or rules relating to the subject matter of the license, permit, or other authorization sought. 

(f) Submission by the applicant of materially false information in any previously submitted or pending application or supporting documentation relating to the application. 

(g) Failure to comply with any final order issued by the Commission, or pay fines or license fees due to the Commission. 

(2) The Commission shall revoke or deny the renewal of any license, permit or other authorization based on any one or more of the following grounds: 

(a) The licensee, permittee or other holder of authorization has received a disposition other than acquittal or dismissal of any provision of chapters 369, 379 or 828, F.S., or rules of the Commission, or other similar laws or rules in this or any jurisdiction that relate to the subject matter of the license, permit or authorization. 

(b) The licensee, permittee or other holder of authorization failed at any time to comply with chapters 369, 379 or 828, F.S., or the rules of the Commission or other laws or rules relating to the subject matter of the license, permit, or other authorization. 

(c) The licensee, permittee or other holder of authorization has submitted materially false information in any previously submitted or pending application or supporting documentation relating to the application, or documentation or reports required by the license, permit or authorization. 

(d) The licensee, permittee or other holder of authorization is conducting activities under the license, permit or authorization in a manner that endangers the health, safety or welfare of the public, wild animal life, fresh water aquatic life or marine life. 

(3) Based upon consideration of aggravating or mitigating factors in an individual case, except for explicit statutory maximum and minimum penalty requirements, Commission may deviate from the licensure actions in subsections (1) and (2), above. The Commission shall consider as aggravating or mitigating factors the following: 

(a) The severity of the applicant, licensee, or permittee’s conduct; 

(b) The danger to the public created or occasioned by the conduct; 

(c) The existence of prior violations of chapters 369, 379 or 828, F.S., rules of the Commission or other laws or rules relating to the subject matter of the license, permit, or other authorization sought; 

(d) Attempts by the applicant, licensee or permittee to correct or prevent violations, or the refusal or failure of the applicant, licensee or permittee to take reasonable measures to correct or prevent violations; 

(e) Related violations by the applicant, licensee or permittee in another jurisdiction; 

(f) Any other mitigating or aggravating factors that reasonably relate to public safety and welfare or the management and protection of natural resources for which the Commission is responsible. 

(4) When denial of a license, permit or other authorization is required under the provisions of subsection (1) but the license, permit or other authorization was issued in error, the Commission shall, without consideration of the factors in subsection (3), revoke the license, permit or authorization. 

(5) When a licensee, permittee or other holder of authorization by the Commission no longer meets the eligibility requirements or criteria for the license, permit or authorization, the Commission shall, without consideration of the factors in subsection (3), revoke the license, permit or authorization. 

(6) The licensee, permittee or other holder of authorization by the Commission shall: 

(a) Maintain complete and correct written and/or electronic records as required by Commission license, permit, other authorization or regulations. 

(b) Submit complete and correct reports as required by Commission license, permit, other authorization or regulations. 

(c) Open records and facilities of operation under the license, permit, or other authorization, to inspection by an authorized representative of the Commission. 

(d) Comply with the conditions set forth under a license, permit or other authorization. 

(e) Comply with chapters 369 and 379, F.S., and rules of the Commission. 

(7) The provisions of this rule shall not be construed so as to prohibit, limit, or otherwise affect any civil action or criminal prosecution, so as to limit the ability of the Commission to enter into binding stipulations with affected parties in accordance with section 120.57(3), F.S., or so as to affect the authority of a court or the Commission to require forfeiture of any license, permit or other authorization issued pursuant to chapter 369 or 379, F.S., as provided by law. 

Rulemaking Authority Art. IV, Sec. 9, Fla. Const., 379.1025 FS. Law Implemented Art. IV, Sec. 9, Fla. Const., 379.408 FS. History–New 3-24-13, Amended 2-7-19.
68-1.011 Military/Disabled Veteran License Exemption Permits.

(1) Pursuant to section 379.353(2)(q), F.S., the Executive Director or his or her designee shall issue military/disabled veteran license exemption permits (MDVE permits) exempting the following persons from the recreational licenses and permits authorized by section 379.354, F.S., for the duration of a specified event: disabled veterans certified by the United States Department of Veterans Affairs or its predecessor or by any branch of the United States Armed Forces to have a service-connected disability percentage rating of zero or higher; active duty or reserve duty servicemembers of any branch of the United States Armed Forces, the United States Coast Guard, military reserves, the Florida National Guard, or the United States Coast Guard Reserve; the immediate family members of these disabled veterans or military personnel; and one additional person to assist each disabled veteran. For purposes of this subsection, an event is an organized, time-limited occasion for the primary purpose of the rehabilitation or enjoyment of the above-listed disabled veterans or military personnel. An individual or entity interested in hosting an event using the MDVE exemption must apply in the manner specified by the Commission a minimum of 10 business days before the start of an event. MDVE permit holders shall ensure that all exempted event participants meet all requirements of the statute.

(2) The MDVE permit only provides an exemption from recreational licenses and permits authorized by section 379.354, F.S.; additional permits may be required. The MDVE permit does not exempt permittees or event participants from size limits, bag limits, slot limits, gear restrictions, seasons, or any other harvest restrictions.

(3) Exemptions from authorizations required for limited-entry activities are not available.

(4) The MDVE permit shall only be issued for events that do not unduly impact resources, interfere with other users, or impose significant costs to the Commission.

(5) The Commission shall impose upon any MDVE permit such reasonable conditions as are necessary to assure that the use or activity authorized will limit liability to the agency and protect fish, wildlife, natural, and cultural resources.

(6) Violations of this rule or of the terms of the MDVE permit may result in the revocation of the permit and the denial of future permit applications pursuant to rule 68-1.010, F.A.C.

Rulemaking Authority Art. IV, Sec. 9, Florida Constitution; 379.353(2)(q) FS. Law Implemented Art. IV, Sec. 9, Florida Constitution; 379.353(2)(q) FS. History–New 1-7-14.

