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62-788.100 Applicability and Limitations.

(1) This chapter applies to any taxpayer seeking a tax credit toward either corporate income tax or intangible personal property tax pursuant to Sections 199.1055 or 220.1845, F.S., and Section 376.30781, F.S., in the amount of 35 percent of the costs of voluntary cleanup activity that is integral to site rehabilitation at the following sites:

(a) A drycleaning-solvent-contaminated site eligible for state-funded site rehabilitation under Section 376.3078(3), F.S.;

(b) A drycleaning-solvent-contaminated site at which cleanup is undertaken by the real property owner pursuant to Section 376.3078(10), F.S., if the real property owner is not also, and has never been, the owner or operator of the drycleaning facility where the contamination exists; or

(c) A brownfield site in a designated brownfield area under Section 376.80, F.S.

(2) This chapter does not apply to the tax return filing process regulated by the Florida Department of Revenue (DOR). An applicant seeking a tax credit pursuant to Section 376.30781, F.S., shall apply to the Department of Environmental Protection (DEP) using the application process and form adopted pursuant to this chapter. If deemed eligible for a tax credit, the DEP will issue a tax credit certificate to the applicant.

(3) The applicant may use these tax credits by attaching the certificate to its annual tax return filed with the DOR pursuant to rules promulgated by that department, or the applicant may transfer the credits pursuant to Sections 199.1055(1)(g) or 220.1845(1)(h), F.S., and Rule 62-788.400(6), F.A.C.

(4) The DEP will not disburse any funds in connection with this voluntary cleanup tax credit program. Credits will not result in the payment of refunds by the DOR if total credits exceed the amount of tax owned.

(5) Pursuant to Section 376.30781, F.S., tax credits are limited to $250,000 per site per year; however, a tax credit applicant may claim an additional 10 percent of the total cleanup costs, not to exceed $50,000, in the final year of cleanup as evidenced by the DEP issuing a "No Further Action" order or a Site Rehabilitation Completion Order for that site.

(6) The DEP shall be responsible for allocating the tax credits not to exceed a total of $2 million annually. If an eligible applicant does not receive a tax credit allocation due to an exhaustion of the $2-million annual tax credit authorization, its application will remain in the first-come, first-served order in the next year's annual tax credit allocation, if any, based on the date and time of filing the original application.

(7) Tax credits pursuant to Section 376.30781, F.S., are available only for site rehabilitation conducted during the tax year in which the tax credit application is submitted.

(8) An owner, operator, or real property owner that receives state-funded site rehabilitation under Section 376.3078(3), F.S., for rehabilitation of a drycleaning-solvent-contaminated site is ineligible to receive a tax credit pursuant to Section 376.30781, F.S., for costs incurred and paid by the taxpayer in conjunction with the rehabilitation of that site during the same time period that state-administered site rehabilitation was tasked and implemented.

(9) An applicant may only claim a tax credit for site rehabilitation costs incurred and paid on or after July 1, 1998, the effective date of Chapter 98-189, Laws of Florida. The provisions of said law cannot be applied retroactively to site rehabilitation conducted prior to July 1, 1998.
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62-788.200 Definitions.

All words and phrases defined in Sections 376.301 and 376.79, F.S., shall have the same meaning when used in this chapter unless otherwise set forth in this section or unless the context clearly indicates otherwise. The following words and phrases, when used in this chapter shall, unless the context clearly indicates otherwise, have the following meanings:

(1) "Applicant" means any person or entity that has incurred and paid costs for voluntary cleanup activity that is integral to site rehabilitation at a site that is eligible for a tax credit and that submits a Voluntary Cleanup Tax Credit Application, DEP Form 62-788.900(1), F.A.C. The term "applicant" is used interchangeably with "taxpayer" except when the applicant is a municipal or county government.

(2) "Brownfield site" means a site that is generally abandoned, idled, or under-used industrial and commercial property where expansion or redevelopment is complicated by actual or perceived environmental contamination.

(3) "Brownfield area" means a contiguous area of one or more brownfield sites, some of which may not be contaminated, and which has been designated by a local government by resolution. Such areas may include all or portions of community redevelopment areas, enterprise zones, empowerment zones, other such designated economically deprived communities and areas, and United States Environmental Protection Agency-designated brownfield pilot projects.

(4) "Brownfield Site Rehabilitation Agreement" (BSRA) means an agreement entered into between the person responsible for brownfield site rehabilitation and the DEP or a delegated local program. The BSRA shall at a minimum establish the timeframes, schedules, and milestones for completion of site rehabilitation tasks and submission of technical reports, and other commitments or provisions pursuant to Section 376.80(5), F.S., and Chapter 62-785, F.A.C., the Brownfields Cleanup Criteria Rule.

(5) "Contaminant" means any physical, chemical, biological, or radiological substance present in any medium which may result in adverse effects to human health or the environment or which creates an adverse nuisance, organoleptic, or aesthetic condition in groundwater.

(6) "Contaminated site" means any contiguous land, sediment, surface water, or groundwater areas that contain contaminants that may be harmful to human health or the environment.

(7) "DEP" means the Florida Department of Environmental Protection.

(8) "Drycleaning facility" means a commercial establishment that operates or has at some time in the past operated for the primary purpose of drycleaning clothing and other fabrics utilizing a process that involves any use of drycleaning solvents. The term "drycleaning facility" includes laundry facilities that use drycleaning solvents as part of their cleaning process. The term does not include a facility that operates or has at some time in the past operated as a uniform rental company or a linen supply company regardless of whether the facility operates as or was previously operated as a drycleaning facility.

(9) "Drycleaning solvents" means any and all nonaqueous solvents used in the cleaning of clothing and other fabrics and includes perchloroethylene (also known as tetrachloroethylene) and petroleum-based solvents and their breakdown products. For purposes of this definition, "drycleaning solvents" only includes those drycleaning solvents originating from use at a drycleaning facility or by a wholesale supply facility.

(10) "Real Property Owner" means the individual or entity that is vested with ownership, dominion, or legal or rightful title to the real property, or which has a ground lease interest in the real property, or which has a ground lease interest in the real property, on which the contaminated site exists.

(11) "Registered Technical Professional" means a Professional Engineer (P.E.) or a Professional Geologist (P.G.), registered in the State of Florida under Chapters 471 and 492, F.S., respectively.

(12) "Site rehabilitation" means the assessment of site contamination and the remediation activities that reduce the levels of contaminants at a site through accepted treatment methods to meet the cleanup target levels established for that site.

(13) "Taxpayer" means the person or entity that has tax liability for corporate income tax or intangible personal property tax and seeks to obtain a voluntary cleanup tax credit pursuant to this chapter as an "applicant" after incurring costs for voluntary cleanup activity that is integral to site rehabilitation at a site that is eligible for a tax credit.

(14) "Voluntary Cleanup Agreement" (VCA) means an agreement entered into between the person responsible for drycleaning solvent site rehabilitation and the DEP. The VCA shall at a minimum establish the timeframes, schedules, and milestones for completion of site rehabilitation tasks and submission of technical reports, and other commitments or provisions pursuant to Chapter 62-782, F.A.C., the Drycleaning Solvent Cleanup Criteria Rule.

(15) "Wholesale supply facility" means a commercial establishment that supplies drycleaning solvents to drycleaning facilities.
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62-788.300 Application Process.

(1) A taxpayer, or multiple taxpayers working jointly to clean up a single contaminated site, may file one tax credit application per site per year claiming up to 35 percent of the costs of voluntary cleanup activity that is integral to site rehabilitation, not to exceed $250,000. If multiple taxpayers are submitting an application, then they must indicate on the application form each taxpayer's percentage contribution to payment of cleanup costs.

(2) The complete application must be received by the Department of Environmental Protection's Division of Waste Management in Tallahassee by 5.00 p.m. (Eastern Standard Time) on December 31. If December 31 falls on a weekend or federal holiday (i.e., no mail service), then the deadline moves forward to the next business day.

(3) An applicant shall submit an application using Form 62-788.900(1), F.A.C., and include the following:

(a) A completed and signed affidavit (included as part of the application form) from each applicant (multiple taxpayers must each sign) certifying that all information contained in the application, including all records of costs incurred and paid and claimed in the tax credit application, are true and correct;

(b) If the application is submitted by the real property owner pursuant to Rule 62-788.100(1)(b), F.A.C., then the Real Property Owner Affidavit section of the application form must also be completed and signed by the real property owner stating that it is not, and has never been, the owner or operator of the drycleaning facility where the contamination exists;

(c) Proof that the applicant has entered into a Voluntary Cleanup Agreement (VCA) with the DEP for a drycleaning-solvent-contaminated site or a Brownfield Site Rehabilitation Agreement (BSRA), as applicable. A copy of the cover page and the signature page of the VCA or BSRA, as applicable, will suffice as proof;

(d) Proof of payment of all applicable deductibles pursuant to Section 376.3078(3)(d), F.S., for eligible drycleaning solvent cleanup program sites. If deductibles were paid prior to submitting a tax credit application, then the applicant shall include a copy of the canceled check or a receipt for a cashier's check or money order as proof of payment. If deductibles have not been paid, the applicant shall fill out the deductible information in Section I of the application form and enclose a cashier's check or money order for the appropriate amount;

(e) A nonrefundable review fee of $250 in the form of a cashier's check or money order made payable to the Water Quality Assurance Trust Fund;

(f) Copies of contracts and documentation of contract negotiations, accounts, invoices, sales tickets, or other payment records from purchases, sales, leases, or other transactions involving actual costs incurred and paid for that tax year that were integral to site rehabilitation;

(g) A certification form stating that site rehabilitation activities associated with the documentation submitted pursuant to paragraph (f) have been conducted under the observation of, and related technical documents have been signed and sealed by, an appropriate registered technical professional in each contributing technical discipline. The certification form shall be signed and sealed by the appropriate registered technical professional(s) stating that the costs incurred and paid were integral, necessary, and required for site rehabilitation; and

(h) Proof that the documentation submitted pursuant to paragraph (f) has been reviewed and verified by an independent Certified Public Accountant (CPA) in accordance with standards established by the American Institute of Certified Public Accountants. Specifically, the CPA must attest to the accuracy and validity of the costs incurred and paid by conducting an independent review of the cost information presented by the applicant. Accuracy and validity of costs incurred and paid shall be determined once the level of effort expended for site rehabilitation activities is certified by an appropriate registered technical professional in each contributing technical discipline pursuant to paragraph (g). The CPA's report shall also attest that the costs included in the application form are not duplicated within the application. A copy of the CPA's report shall be submitted with the tax credit application.

(4) The Certified Public Accountant and appropriate registered technical professional(s) submitting forms as part of a tax credit application shall verify such forms. Verification shall be accomplished as provided in Section 92.525(1)(b), F.S., and subject to the provisions of Section 92.525(3), F.S. This verification requirement is accomplished by completing and signing the appropriate certifications included as part of the application form, Form 62-788.900(1), F.A.C.
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62-788.400 Eligibility Determination.

(1) An application package will be deemed "complete" if Form 62-788.900(1), F.A.C., contains all required information and appropriate signatures and the package includes the list of items in Rule 62-788.300(3), F.A.C. Incomplete applications will not secure a position in the first-come, first-served order for allocation of tax credits.

(2) Tax credit allocation will be conducted on a first-come, first-served basis based upon the date and time complete applications are received by the DEP's Division of Waste Management.

(3) The DEP will review the tax credit application package submitted by each applicant to verify that the applicant has met the qualifying statutory and rule criteria and has submitted all required documentation. Upon verification that the applicant has met all requirements, the DEP shall issue a written decision granting eligibility for tax credits and a tax credit certificate in the amount of 35% of the total costs claimed, subject to the $250,000 limitation, for the tax year in which the tax credit application is submitted based on the report of the Certified Public Accountant and the certifications from the appropriate registered technical professionals.

(4) If the DEP determines that the application package is incomplete, then the DEP will return it with deficiencies indicated to the applicant by Certified Mail, unless the applicant requests, and is willing to pay for, alternative express mailing. If time permits, the applicant may correct the deficiencies and re-submit the application by 5:00 p.m. (Eastern Standard Time) on December 31.

(5) For those eligible, the DEP will issue a tax credit certificate on or before the following March 1. If multiple taxpayers are submitting a joint application, each taxpayer shall receive a separate tax credit certificate awarding tax credits in the same proportion as their contribution to payment of cleanup costs.

(6) Tax credit certificates are transferable pursuant to Sections 199.1055(1)(g) or 220.7845(1)(h), F.S. A tax credit certificate holder seeking to transfer the certificate to one or more individuals or entities shall submit the original certificate to the DEP's Division of Waste Management in Tallahassee along with a signed and notarized letter authorizing the transfer. The letter shall state the name, address, telephone number, and FEID or Social Security number, as applicable, of each transferee, and it shall indicate the portion (in whole or in units of no less than 25%) to be transferred. Such transferred credits may not be transferred again although they may succeed to a surviving or acquiring entity after merger or acquisition. An applicant cannot transfer its right to apply for a tax credit; i.e., the application must be filed by the taxpayer(s) that incurred and paid the cleanup costs. Any application filed by a taxpayer that has not incurred and paid any cleanup costs, but claims to be a tax credit transferee, will be rejected.
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62-788.900 Forms.

The following form is adopted and incorporated by reference in this Rule. The form is listed by rule number, which is also the form number, and by the subject title and effective date. Copies of the form may be obtained by writing to the Department of Environmental Protection, Bureau of Waste Cleanup, Mail Station 4505, 2600 Blair Stone Road, Tallahassee, Florida 32399-2400.

(1) Voluntary Cleanup Tax Credit Application, DEP Form 62-788.900(1), (effective 3-31-99).
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