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60A-9.001 Definitions.

(1) “Department” means the Department of Management Services.

(2) “Secretary” means the Secretary of the Department of Management Services.

(3) “Division” means the Division of Purchasing of the Department of Management Services.

(4) “Office” means the Office of Supplier Diversity of the Department of Management Services.

(5) “Domicile” means the state in which the business has its principal place of business, and as it relates to corporations also means the state under whose laws the corporation was formed.

(6) “Minority” means a lawful, permanent resident of the State of Florida who is:

(a) African American: a person having origins in any of the black racial groups of the African Diaspora.

(b) Hispanic American: a person of Spanish or Portuguese culture with origins in Spain, Portugal, Mexico, South America, Central America or the Caribbean Islands, regardless of race.

(c) Asian American: a person having origins in any of the original peoples of the Far East, Southeast Asia, the Indian subcontinent or the Pacific Islands. “Far East” is defined to include China, Hong Kong, Macao, Japan, Korea, Taiwan and the Philippines. “Southeast Asia” is defined to include Burma, Kampuchea, Laos, Thailand, Vietnam, Malaysia, Brunei, Borneo, Indonesia and Cambodia. “Indian Subcontinent” is defined to include India, Bangladesh, Sikkim, Nepal, Pakistan and Bhutan. “Pacific Islands” is defined to include Micronesia, Polynesia, Melanesia, and the area consisting of the Hawaiian Islands prior to 1778.

(d) Native American: a person who has origins in any of the Indian Tribes prior to 1835.

(e) American woman.

(7) “Small business” is as defined in Section 288.703(1), F.S.

(8) “Minority Business Enterprise” (MBE) is as defined in Section 288.703(2), F.S.

(9) “Origins” means the minority owner’s racial or cultural and geographic derivations, as substantiated by at least one grandparent’s birth, and who can demonstrate that he or she has been subjected historically to disparate treatment due to identification in and with that racial or cultural and geographic group thus resulting in underrepresentation of commercial enterprises.

(10) “Independently operated” means not dependent on the support, influence, guidance, control or not subject to restriction, modification or limitation from a non-minority, except for customary business auxiliary services, e.g., legal, banking, etc.

(11) “Regular dealer” means a firm that owns, operates or maintains a store, warehouse or other establishment in which the material or supplies required for the performance of the contract are bought, kept in stock and regularly sold to the public in the usual course of business. To be a regular dealer, the firm must engage in, as its principal business and in its own name, the purchase and sale of products as defined in Section 287.0943(1)(e)3., F.S. A regular dealer in such bulk items as steel, cement, gravel, stone and petroleum products, does not need to keep such products in stock, if the dealer owns or operates the appropriate distribution facility and/or equipment, either of which shall be used by the business as its primary means to provide and deliver products to customers.

(12) “Sole proprietorship” means a business concern owned by one minority person as defined in Section 288.703(3), F.S.

(13) “Industry” means one of the categories for which a certified minority business goal has been established in Section 287.09451(4)(n), F.S.

(14) “Permanent resident” means a resident whose true, fixed and permanent home and principal establishment is within the State of Florida, who has lived in the State of Florida for at least six (6) months out of the last twelve (12) months and who does not routinely and habitually establish occupancy in a personally owned, mortgaged or leased residence outside of Florida.

(15) “Control” means to direct with primacy or cause the direction of all phases of the management and daily operations of the business, including, but not limited to, standard management practices and principles such as policy development, establishment of personnel reporting lines and operational procedures, problem solving, etc.

(16) “Family member” means any person who is a spouse, parent, step-parent, grandparent, step-grandparent, child, step-child, grandchild, step-grandchild, sibling, half-brother, half-sister, step-brother, step-sister, including adopted persons and those persons who are married to family members.

(17) A “federally recognized Indian Tribe” means an Indian Tribe, Band, Nation, Rancheria, Pueblo, Colony or other organized group or community, including any Alaska Native Village, which is recognized by the Secretary of Interior as having special rights and is recognized as eligible for the services provided by the United States to Indians because of their status as Indians.

(18) “Bureau” means the Bureau of Indian Affairs, U.S. Department of Interior.

(19) “Independently owned” means not owned wholly or in part by any other entity.

(20) “Non-minority” means any person who does not meet the eligibility requirements of a minority person related to ethnicity, race or gender; permanent Florida residency; or origins as defined in Section 288.703(3), F.S.

(21) “Non-minority business” means any business that cannot or does not meet any one of the certification criteria set forth in Rule 60A-9.005, F.A.C.

(22) “Specialties” means the actual services or commodities which the applicant business provides specifically to the State of Florida for purposes of meeting state governmental procurement and contractual needs. Needs are evidenced by class titles and groups as provided in the Commodity and Contractual Services Catalogs of the Division.

(23) “Professional qualifier” means the individual to whom a license has been issued as required by the State of Florida, local governments or any other licensing entity in order for that individual and his/her business to provide goods or services to the public.

Rulemaking Authority 120.53, 287.09451, 288.703 FS. Law Implemented 287.0943(7), 288.703 FS. History–New 9-11-96, Formerly 38A-20.001.

60A-9.002 Minority Business Assistance Utilization Plan.

(1) Within the first quarter of each fiscal year, the Office will send a letter requesting agency utilization plans to each agency. Each agency must submit utilization plans to the Office for review and approval within thirty (30) days of the date of the letter of notification, unless otherwise specified by the Office. An agency may request an extension for the submittal of the utilization plan. Agency requests must be in writing, with written documentation justifying the extension. The Office may extend agency plan submittal dates at any time, without a request from the agency if it becomes aware of circumstances affecting any agency that would adversely impact the agency’s ability to comply with this rule. If an extension is granted, the Office shall have forty-five (45) days from the last day of the extension period to approve the agency goals.

(2) The Office will approve an agency’s utilization plan within forty-five (45) days of its receipt of the utilization plan, plus any applicable extensions granted by the Office.

(3) The utilization plan should include, but is not limited to, the following elements:

(a) A statement of the agency’s objectives for accomplishing the goals set forth in Section 287.09451(1), F.S.

(b) An explanation of the methods and procedures to be implemented to meet the goals set forth in Section 287.09451(4)(n), F.S. The explanation shall include, but not be limited to, detailed plans for:

1. Targeting bid solicitations to certified MBEs;

2. Reserving contracts for competitive bidding only among certified MBEs;

3. Setting goals for certified MBE participation as prime contractors and subcontractors on contracts;

4. Identifying those large contracts that can be divided into small units to afford opportunities for certified MBEs, to the extent possible;

(c) The development of a spending timetable, projecting how each agency plans to reach each of the industry goals;

(d) A spending plan that illustrates how the agency plans to subdivide actual industry expenditures by minority status categories. The plan may also identify monies to be spent with certified MBEs in categories where no industry goals are set;

(e) A report of total procurement dollars spent during the previous fiscal year, by industry category;

(f) A report of total dollars spent with certified MBEs, by industry and by minority status categories;

(g) The agency’s determination of the appropriate certified MBE industry dollar base and goals;

(h) Identifying contracts that may be targeted for the utilization of joint ventures, whereby an MBE is a partner that is clearly substantially involved in the ownership, work product, management and control aspects of the joint venture.

Rulemaking Authority 120.53, 287.09451 FS. Law Implemented 287.09451(4)(n) FS. History–New 9-11-96, Formerly 38A-20.002.

60A-9.0021 Determination of MBE Industry Dollar Goal.

(1) The agency dollar base for each industry will be the actual year-end expenditures for the previous fiscal year less the amount of all approved exclusions, except for the construction, architectural and engineering industries for which the base will be determined by present year appropriations. The MBE dollar goals will be determined by multiplying the industry dollar base by the total industry goals. Each industry dollar goal will be further divided across the minority status categories set forth in Section 287.09451(4)(n), F.S.

(2) The Office may exclude funds from the base amount when it has determined that an agency is without the authority or discretion to expend the funds with certified Minority Business Enterprises. The spending categories will be identified by SAMAS object code and object type and will be known as exclusions.

(a) No later than thirty (30) days after the start of each fiscal year, the Office will provide each agency with a list of exclusions that have been approved by the Office for the current year and that are applicable to all agencies.

(b) The Office will approve additional agency-specific exclusions on an annual basis. It is the responsibility of each agency to request any additional exclusions and to submit written documentation supporting each exclusion to the Office. Requests for additional exclusions must state the reason that the agency is unable to expend the funds with certified Minority Business Enterprises. Examples of additional exclusions include, but are not limited to, purchases from PRIDE, RESPECT or a single source.

(3) The Office will set MBE dollar goals within forty-five (45) days of its receipt of the utilization plan from the agency. If any extensions have been granted to an agency pursuant to Rule 60A-9.002, F.A.C., the Office will set the goals within forty-five (45) days of the end of the applicable extension period upon receipt of the utilization plan.

(4) In the event of agency budget reductions, the Office shall review budget adjustment requests.

(5) The Office of Supplier Diversity may review any and all solicitations and contract awards of any agency which does not meet its MBE goals in two (2) consecutive or three (3) out of five (5) total fiscal years.

Rulemaking Authority 120.53, 287.09451 FS. Law Implemented 287.09451(4) FS. History–New 9-11-96, Formerly 38A-20.0021.

60A-9.003 State Agency Compliance and Advocacy.

(1) For the purpose of determining whether a state agency has met the Minority Business Enterprise goals set forth in Section 287.09451, Florida Statutes, the agency shall receive credit only for funds expended within a certified Minority Business Enterprise’s specialty area.

(2) For the purpose of determining whether a state agency has made a “good faith effort” to comply with the Minority Business Enterprise goals set forth in Section 287.09451, F.S., the Office shall consider the following factors:

(a) Those factors set forth in Section 287.09451, F.S.

(b) The extent to which the agency implemented its Minority Business Enterprise Utilization Plan.

(c) Whether the agency established a list of commodities, construction, architectural and engineering contracts, and services that could be provided by MBEs.

(d) Whether the agency divided bid invitations by dollar amounts, units of production, or duration of contract to facilitate meeting MBE procurement goals set forth in Section 287.09451, F.S.

(e) Whether the agency implemented specific initiatives to encourage MBE participation in its contracting program.

(f) Whether the agency implemented procedures for participation by MBEs on purchases that do not exceed the threshold amount provided in Section 287.017, F.S., for Category Two.

(g) Whether the agency implemented procedures for waiver of bonds for construction contracts under Chapter 255, F.S., for those construction contracts reserved for competitive bidding only amount certified MBEs.

(h) Whether the agency implemented procedures to determine MBE responsiveness to procurement solicitations.

(i) Whether a senior level employee (who is not charged with purchasing responsibility) with appropriate background and experience was designated in the agency as a Minority Business Enterprise assistance officer, and is made responsible for overseeing the agency’s Minority Business Enterprise utilization activities.

(j) Whether the agency negotiated in good faith with interested Minority Business Enterprises or minority persons, not rejecting Minority Business Enterprises or minority persons as unqualified without sound reasons based on a thorough investigation of their capabilities.

(k) Whether the agency utilized certified Minority Business Enterprises in the specialty areas of which they are certified.

(l) Whether the agency attended or participated in trade fairs, conferences, matchmakers and workshops related to MBEs.

(m) Whether the agencies attended training sessions presented by the OSD, where the sessions were designed to improve agency compliance and MBE outreach.

(n) Whether the agency implemented procedures to monitor procurements over category four and to send such procurements to the Office.

(o) Whether the agency has integrated the MBE utilization within the agency’s philosophy as evidenced by the inclusion of the MBE utilization in the performance plan of responsible personnel throughout the agency.

(3) All projects bid and awarded as General Construction projects may require 21% MBE participation even if an MBE is the prime contractor. When bidding project packages by divisions, the MBE must perform at least 51% of the work in order for the agency to receive credit.

(4) Bid language and/or preferences: All bids shall include the following language: The Office of Supplier Diversity has standing to protest, pursuant to Section 287.09451, F.S., in a timely manner, any proposed contract award in competitive bidding for contractual services and construction contracts that fail to include minority business enterprise participation, if any responding bidder has demonstrated the ability to achieve any level of participation, or any contract award for commodities where, a reasonable and economical opportunity to reserve a contract statewide or district level, for minority participation was not executed or, an agency failed to adopt applicable preference for minority participation. Any low bidder with no participation may be deemed not in “good faith.”

(5) 10% Price Preference: A 10% Price Preference may be included on all bids not utilizing the full industry goal available by law, and on those bids that do not have enough certified minorities in that industry class to warrant reservation. The 10% price preference means that if a certified minority business comes within 10% of the lowest responsive bidder, and that bidder is not an MBE, the agency has the authority to award the contract to the MBE.

(6) Weighted Preference Formula: The weighted preference formula may be used on all bids with the industry goal. The formula is not to be altered or changed. The bid specifications must include the language that the weighted formula will be utilized in adjusting bid prices based on MBE participation.

(7) Contract Reservation for MBE participation only: Contracts of less than $500,000.00 may be reserved for MBE participation only, when there are at least two (2) or more qualified and capable MBEs to bid. Contracts of $500,000.00 to $3 million may be reserved for MBE participation only, when there are three (3) or more qualified and capable MBEs to bid. Contracts over $3 million to $10 million may be reserved for MBE participation only, when there are five (5) or more qualified and capable MBEs to bid. Contracts of $10 million or more may be reserved for MBE participation if the OSD and the Agency have determined there is enough competition among certified minority businesses, and that the reservation will enhance the agency’s opportunity for greater MBE participation.

(8) Dividing Contracts: All agencies shall review contracts costing in excess of Category Four and, for the State University System, Category Five, as defined in Section 287.017, F.S., to determine if such contracts could be divided into smaller contracts to be separately bid and awarded, and may, when economical, offer such smaller contracts to encourage minority participation.

(9) Good Faith Effort: In determining whether an agency has made a good faith effort to include minority firms in its purchasing, the office shall follow the factors set out in Section 287.09451, F.S.

(10) Except in emergency acquisition, each agency, thirty (30) calendar days prior to the issuance of a solicitation for proposed procurement exceeding Category Four, and for the Board of Regents and University System, Category Five, shall forward notice of the proposed procurement to the Office after receipt of which the Office shall have twenty (20) calendar days for review.

Rulemaking Authority 120.53, 287.09451 FS. Law Implemented 255.102, 287.057(6)(c), 287.09451 FS. History–New 9-11-96, Formerly 38A-20.003.

60A-9.004 Contractor Compliance.

The Office shall determine what constitutes a “good faith effort” for purposes of contractor compliance with contractual requirements relating to the use of services or commodities of a Minority Business Enterprise under Section 287.094(2), F.S. The Office shall consider, but not be limited to the consideration of those factors set forth in Section 287.09451, F.S.

Rulemaking Authority 120.53, 287.09451 FS. Law Implemented 287.094, 287.09451 FS. History–New 9-11-96, Formerly 38A-20.004.

60A-9.005 Certification Eligibility.

(1) Applicant businesses shall submit applications for Minority Business Enterprise certification on Form MBE 7500, Application for Minority Business Enterprise Certification, incorporated herein by reference, which can be obtained from the Office.

(2) An applicant business must satisfy paragraphs (a), (b), (c), (d) and (e) below in order to be considered 51 percent owned by minority persons. The ownership exercised by minority persons shall be real, substantial, and continuing, and shall go beyond mere pro forma ownership of the firm as reflected in its ownership documents. In its analysis, the Office may also consider the transferral of ownership percentages with no exchange of capital at fair market value.

(a) The applicant business must satisfy either subparagraphs 1., 2. and 3. below:

1. In a corporate form of organization, the minority shareholders of the corporation must own at least 51 percent of all issued stock. Minority shareholders who own at least 51 percent of each and every class of stock will be presumed to have met this section of the rule. Where the minority shareholders do not own at least 51% of each class of stock, the applicant shall establish that the aggregate of all stock owned by minority shareholders is equal to at least 51% of all issued shares. The applicant may establish that the aggregate of all stock owned by minority shareholders is equal to at least 51% of all issued shares by:

a. Using the par value of the stock, but only where each class of stock has a par value;

b. Using the fair market value of each class of stock;

c. Showing the numerical ratio of stock ownership where all shares, regardless of class, have the same par value or fair market value; or

d. Employing any other method which can be used to determine the ratio of ownership of all classes of stock and which is approved by the Office, or

2. In a partnership form of organization, the minority partners must own at least 51 percent of the partnership, or

3. In any other form of organization, the minority owners must own at least 51 percent of the business interest of the organization, including, but not limited to, 51 percent of the ownership of assets, dividends, and intangible assets such as copyrights and patents.

(b) The minority owners must demonstrate that they share income, earnings, and any other benefits from the business concern which are accorded to any other owner. The minority owners’ share of income, earnings and benefits shall be commensurate with the percentage of their ownership in the business concern, including, but not limited to, salaries, draws, bonuses, commissions, insurance coverage, proceeds from business investments and properties, and profit-sharing, and other benefits.

(c) The minority owners must demonstrate that they share in all the risks assumed by the business firm. Such sharing of business risks shall be demonstrated through the minority owners’ primary role in decision-making, and negotiation and execution of related transaction documents either as individuals or as officers of the business. The minority owners’ sharing in business risks shall be commensurate with their percentage of ownership, including but not limited to, start-up costs and contributions, acquisition of additional ownership interests, third-party agreements, bonding applications and other liabilities. Start-up contributions may be space, cash, equipment, real estate, inventory or services estimated at fair market value. All contributions of capital by the minority owners must be real and substantial. The following are presumed not to be real and substantial capital contributions:

1. Promises to contribute capital;

2. Notes payable to the applicant business;

3. Notes payable to the non-minority owners or to the non-minority family members of any owner; and

4. Past services rendered by the minority persons as an employee, rather than as a decision-maker.

(d) The business firm cannot at any time enter into any agreement, option, scheme, or create any rights of conversion, which, when exercised, would result in less than 51 percent minority ownership or in the loss of the minority owners’ control of the business firm.

(e) The minority owners shall not have acquired their majority ownership of at least 51 percent of the applicant business through a transferral of ownership occurring within a minimum of two years, when the previous majority ownership interest in the business was by a non-minority who is or was a relative, former employer, or current employer of the minority persons on whom eligibility is based. This requirement shall not apply to minority persons who are otherwise eligible who take a 51 percent or greater interest in a business that requires professional licensure to operate and who will be the qualifying license holder for the firm when certified.

(3) An applicant must establish that the minority owners possess the authority to control and exercise dominant control over the management and daily operations of the business.

(a) The discretion of the minority owners shall not be subject to any formal or informal restrictions (including, but not limited to, by-law provisions, purchase agreements, employment agreements, partnership agreements, trust agreements or voting rights, whether cumulative or otherwise), which would vary or usurp managerial discretion customary in the industry.

(b) If the applicant business is a corporation and the business affairs of the corporation are managed under the direction of a board of directors as provided by the articles of incorporation or bylaws of the corporation or Section 607.0824, F.S., the articles of incorporation or bylaws must explicitly clarify the number of the board of directors for establishing a quorum, or it will be deemed by this office that a quorum of the board of director’s consists of a majority of the number of directors presented by the articles of incorporation or the bylaws.

(c) The minority owners must exercise sufficient management and technical responsibilities and capabilities to maintain control of the business. If the owners of the business who are not minority persons are disproportionately responsible for the operations of the business, then the business is not controlled by minority owners.

(d) The control exercised by the minority owners shall be real, substantial and continuing. In instances where the applicant business is found to be a family-operated business, with duties, responsibilities and decision-making occurring either jointly and mutually among owners and principals, or severally along managerial and operational lines between minority owners and non-minority owners or principals, the minority owners shall not be considered as controlling the business. Where the minority owners substantiate that the assumption of duties is not based on their lack of knowledge or capability to independently make decisions regarding the business’ management and day-to-day operations, but on their execution of delegation of duties the minority owners’ demonstration of control may not be affected. The minority owners shall establish that they have dominant responsibility for the management and daily operations of the business as follows:

1. The minority owners shall control the purchase of goods, equipment, business inventory and services needed in the day-to-day operation of the business. The minority owners’ control of purchasing shall be evidence of their knowledge of products, brands, manufacturers, types of equipment and products and their uses, etc. rather than merely reflective of the minority owners’ ministerial execution of the ordering/acquisition of goods.

2. The minority owners shall control the hiring, firing and supervision of all employees, and the setting of employment policies, wages, benefits and other employment conditions. In instances where minority owners have delegated the hiring and firing of employees, the minority owners shall demonstrate that their knowledge and capability is sufficient to evaluate the employees’ performance in the given industry.

3. The minority owners shall have knowledge and control of all financial affairs of the business. The ability of any non-minority owner or employee to sign checks and enter into financial transactions on behalf of the business shall be considered in determining financial control. The minority owners shall expressly control the investments, loans to/from stockholders, bonding, payment of general business loans, payroll and establishment of lines of credit.

4. The minority owners shall have managerial capability, knowledge, training, education and experience required to make decisions regarding the operations of the business. In determining the applicant business’ eligibility, the Office will review the prior employment and educational backgrounds of the minority owners, the professional skills, training and/or licenses required for the given industry, the previous and existing managerial relationship between and among all owners, especially those who are familially related, and the timing and purpose of management changes. If the minority owners have delegated management and technical responsibility to others, the minority owners must substantiate that they have caused the direction of the management and the technical responsibilities of the business. When the applicant business provides services which require that the business and/or its professional qualifier be licensed, the minority owner shall hold the requisite license issued by the State of Florida or local licensing entity. The minority license holder, need not be the controlling owner of the business, but must hold an ownership interest.

5. The minority owners shall display independence and initiative in seeking and negotiating contracts, accepting and rejecting bids and in conducting all major aspects of the business in regard to any and all bidding and contracting. In instances where the minority owners do not directly seek or negotiate contracts, prepare estimates, or coordinate with contracting officials, but claim to approve or reject bids and contractual agreements, the minority owners shall demonstrate that they have the knowledge and expertise to independently make contractual decisions.

6. The minority owners shall substantiate personal direction and actual involvement with all major aspects of the applicant business. The major aspects shall be defined as those tasks essential to accomplish all objectives and operations related to those services or commodities for which the applicant business requests certification.

(4) To establish that it is a small business concern, the applicant shall:

(a) Demonstrate that it is an independently owned and operated business concern. In assessing business independence, the Office shall consider all relevant factors, including the date the firm was established, the adequacy of its resources, and the degree to which financial, managerial and/or operational relationships exist with other persons and/or business concerns. For purposes of this rule, the Office’s consideration of such financial relationships, managerial and/or operational relationships shall not be affected by arrangements made out of necessity or due to the business’ inability to secure traditional capitalization through banks, lending institutions or others.

(b) Demonstrate that it is not an affiliate of a non-minority business nor share (on an individual or combined basis) common ownership, directors, management, employees, facilities, inventory, financial resources and expenses, equipment or business operations with a non-minority person and/or non-minority owned business concern which is in the same or an associated field of operation.

(c) To establish that it is a small business concern, the applicant shall demonstrate that the net worth of the business concern, together with its affiliates, does not exceed three (3) million dollars and an average net worth after federal income taxes, excluding any carryover losses, for the preceding two years of not more than two (2) million dollars. In determining the net worth of the business and its affiliates, the Office shall consider the most recent annual financial statement for the business and its affiliates, and in the case of sole proprietorships, annual financial statements for the business and the business owner. If no annual financial statement is available, the applicant may submit a financial statement for any quarter during the previous six (6) months. In determining the business’ income, the Office shall consider the two most recent financial statements for the business and/or the most recent federal income tax returns.

(d) To establish that it is a small business concern, the applicant shall provide documentation to demonstrate that it employs 100 or fewer permanent, full-time employees. The number of permanent, full-time employees shall be determined by adding the number of employees the applicant acknowledges to be permanent, full-time employees to the number of permanent positions the applicant needs in order to carry out its business. The number of permanent positions the applicant needs to carry out its business is based upon the quantity of work performed and the annual gross receipts of the business concern. In determining whether the applicant meets this criteria, the Office shall consider such documentation as:

1. Personnel Records.

2. Florida Quarterly Unemployment Reports.

3. Annual Federal Unemployment Report.

4. Payroll Ledgers.

(5) The applicant must demonstrate that it is domiciled in Florida. In determining whether the applicant is domiciled in Florida, the Office shall consider such documentation as:

1. Articles of Incorporation.

2. Partnership Agreement.

3. Certification required to be filed pursuant to Section 620.108, F.S.

4. Business Licenses.

(6) The applicant business must demonstrate that it is at least 51% owned by minority persons who are permanent residents of Florida.

(a) In establishing the permanent Florida residency of the minority owners, the documentation the Office shall consider includes, but is not limited to, the following:

1. Homestead exemption.

2. Voter registration.

3. Driver license.

4. Department of Veteran’s Affairs Identification Card.

5. Florida intangible tax returns.

6. Declaration of Florida residency for purposes of filing Federal tax return.

7. Declaration of domicile filed pursuant to Section 222.17, F.S.

8. The applicant business must provide evidence of the minority status of owners who are claiming to be minority persons.

(b) In determining the ethnicity of a person, the Office shall consider any of the following:

1. Birth certificate.

2. Passport.

3. Citizenship papers.

4. Driver license.

5. Voter registration card.

6. Death certificate.

7. Membership or eligibility for membership in a federally recognized Indian tribe.

8. Membership or eligibility for membership in an Indian tribe recognized by the Government of Canada.

9. A letter issued by the Bureau which certifies eligibility to share in a distribution of judgement funds resulting from an aboriginal land claims settlement, i.e., docket number.

10. An Alaskan Native Corporation Shareholder Certificate.

11. A Schedule of the U.S. Census, complete with year, book and page number.

12. Tribal registration.

13. Any other documentation that tends to substantiate the person’s claim of minority status.

(c) In determining the gender of a person, the Office shall consider any of the following:

1. Birth certificate.

2. Passport.

3. Citizenship papers.

4. Driver license.

5. Voter registration card.

6. Any other documentation that tends to substantiate the person’s claim of minority status.

(d) When determining a person’s origins, the Office may consider documentation clearly establishing a direct line of descent.

1. Such documentation may include:

a. Marriage licenses.

b. Divorce decrees.

c. Adoption papers, to show the adopted person’s original, not adopted, origins.

d. Court orders which have the effect of changing a person’s name.

2. The Office is not required to, but may consider as supporting documentation, the following:

a. An Affidavit, except that of an official of the federal government, a state government or a municipality.

b. A “family tree” or “family chart”.

(7) The applicant business shall establish that it is currently performing a useful business function in each specialty area requested by the applicant. For purposes of this rule, “currently” means as of the date of the Office’s receipt of the application for certification. The applicant business must also be currently providing goods and/or services to customers other than state agencies. The applicant business is considered to be performing a useful business function when it is responsible for the execution of a distinct element of the work of a contract and carrying out its responsibilities in actually performing, managing and supervising the work involved. The useful business function of an applicant business shall be determined in reference to the products or services for which the applicant business requested certification on the Form MBE 7500. When the applicant business is required by law to hold a license, other than an occupational license, in order to undertake its business activity, the applicant business shall not be considered to be performing a useful business function unless it has the required license(s).

(a) In determining if an applicant business is acting as a regular dealer and that it is not acting as a conduit to transfer funds to a non-minority business, the Office shall consider the applicant business’ role as agent or negotiator between buyer and seller or contractor. Though an applicant business may sell products through a variety of means, the Office shall consider the customary and usual method by which the majority of sales are made in its analysis of the applicability of the regular dealer requirements. Sales shall be made regularly from stock on a recurring basis constituting the usual operations of the applicant business. The proportions of sales from stock and the amount of stock to be maintained by the applicant business in order to satisfy these rule requirements will depend on the business’ gross receipts, the types of commodities sold, and the nature of the business’ operations. The stock maintained shall be a true inventory from which sales are made, rather than be a small stock of sample, display, or surplus goods remaining from prior orders. Consideration shall be given to the applicant’s provision of dispensable services or pass-through operations which do not add economic value, except where characterized as common industry practice or customary marketing procedures for a given product. An applicant business acting as broker or packager shall not be regarded as a regular dealer absent a showing that brokering or packaging is the normal practice in the applicant business’ industry. Manufacturer’s representatives, sales representatives and non-stocking distributors shall not be considered regular dealers for purposes of these rules.

(b) Documentation to substantiate a useful business function may include but not be limited to the following:

1. Executed purchase orders.

2. Executed invoices.

3. Executed contracts.

Rulemaking Authority 120.53, 287.0943, 287.09451(4)(m) FS. Law Implemented 287.0943(1)(e), 288.703 FS. History–New 9-11-96, Formerly 38A-20.005.

60A-9.006 Certification Review Procedures.

(1) Upon receipt, all applications shall be given an initial screening to ensure appropriate signature and completeness. The application must bear the signature of the minority owner who is submitting the application for review.

(2) Within thirty (30) days following initial receipt of the application, the Office will request the applicant business to furnish omitted items or additional information. If all requested information or items are not received by the Office within thirty (30) days from the date of the request, the Office will close the file within the Office unless the reason for the delay is received and accepted by the Office, at which time a one-time extension may be granted. The applicant may request a reactivation of the file within six months of closure date, and shall at that time provide current, update information for the file, as well as any outstanding requested information. If the applicant makes a request to activate the file six months after closure, a new and complete application must be submitted.

(3) The on-site verification review may be conducted by the Office upon receipt of the completed application. Failure to cooperate with the scheduling of the on-site review or during the on-site review may result in the denial of the application.

(4) Applicants determined eligible shall receive a certification letter stating the length of time for which the business has been certified, the specialty areas of the business, the minority status categories in which the business is certified, and the business’ responsibilities set out in Section 287.0943(1), F.S. Only specialty areas which are confirmed as being of need and interest to the State in meeting its contractual and/or procurement needs will be considered as specialties for consideration in granting certification. Once certified, an applicant shall remain certified for a period of one (1) year.

(5) Applicants determined ineligible shall receive a letter stating the basis for denial of certification, citing applicable rules and notice of right to hearing. Applicants shall not be eligible to submit new applications until six (6) months after the Commission’s final agency order is entered denying certification if a hearing has been conducted; or until six (6) months have passed from receipt of notification and no hearing is requested.

Rulemaking Authority 120.53, 287.0943(14) FS. Law Implemented 287.0943 FS. History–New 9-11-96, Formerly 38A-20.006.

60A-9.0061 Recertification Review Procedures.

(1) Applications for recertification shall be submitted using Form MBE 7501, Affidavit for Minority Business Enterprise Recertification, which is hereby incorporated by reference. The form may be obtained from the Office.

(2) The Office will notify the certified Minority Business Enterprise no later than sixty (60) days before the end of the recertification period. If the minority owner is unable to use the recertification affidavit because changes in the applicant business have occurred, the minority owner shall notify the Office in writing as instructed by Form MBE 7501. Recertification forms must be filed in the Office no later than the last effective date of the current certification period. Recertification forms received after the expiration of the certification period shall not be considered, unless the reason for the delay is accepted and approved by the office, at which time a one-time extension of time may be granted.

(3) Upon receipt, all recertification forms shall be given an initial screening to ensure appropriate signature and completeness. Within thirty (30) days following initial receipt of the applicant’s recertification form, the Office will request the applicant to furnish omitted or additional information. If the requested information or items are not received by the Office within thirty (30) days from the date of the request, the Office may close the file and remove the applicant from the certified Minority Business Enterprise directory. The applicant may request a reactivation of the file for recertification within six months of closure date, and shall at that time provide current, update information for the file, as well as any outstanding requested information. If the applicant makes a request to activate the file six months after closure, a new and complete application must be submitted.

(4) The on-site verification review may be conducted by the Office upon receipt and review of the recertification form. Failure to cooperate with the scheduling of the on-site review or during the on-site review may result in the denial of recertification.

(5) Recertification shall be granted when the applicant has complied with this rule and substantiates eligibility for Minority Business Enterprise status as set forth in Rules 60A-9.001 and 60A-9.005, F.A.C.

(6) Applicants deemed eligible shall receive a recertification letter stating the length of time for which the business is certified, the specialty areas of the business, the minority status categories in which the business is certified, and the business’ responsibilities as set out in Section 287.0943, F.S. Once recertified, an applicant shall remain certified for a period of one (1) year.

(7) Applicants determined ineligible shall receive a letter stating the basis for the denial of recertification and shall not be eligible to submit a new application for certification for six (6) months after the date of the notice of denial of recertification or, in the event a hearing is held, six (6) months after the Commission’s final agency order denying recertification is entered.

(8) If an application for recertification is timely submitted, a certified MBE shall remain certified until the Office has made a determination of eligibility.

(9) Applicant businesses failing to submit Form MBE 7501 as required by subsection (2) of this section, shall not be considered certified immediately subsequent to the anniversary date of the last certification. Applicant businesses shall receive written notification of the expiration of prior certification.

Rulemaking Authority 120.53, 287.09451(4)(m) FS. Law Implemented 287.09451, 288.703 FS. History–New 9-11-96, Formerly 38A-20.0061.

60A-9.0062 Revocation.

Rulemaking Authority 120.53, 287.0943(14), 287.09451 FS. Law Implemented 287.09451 FS. History–New 9-11-96, Formerly 38A-20.0062, Repealed 3-2-17.

60A-9.0063 Application for Additional Areas of Certification.

(1) Any business that is currently certified shall submit Form MBE 7502, Application for Certification of Amended Specialties, when requesting certification as a Minority Business Enterprise in additional specialty areas. Form MBE 7502 is incorporated herein by reference. The Form can be obtained from the Office.

(2) Upon receipt, all MBE 7502 forms shall be given an initial screening to ensure appropriate signature and completeness. Within thirty (30) days following initial receipt of the form, the Office will request the applicant business to furnish omitted or additional information. If all the requested information or items are not received by the Office within thirty (30) days from the date of the request, the Office will close the file on the applicant business certification as a Minority Business Enterprise in the requested additional specialty areas. The applicant may request a reactivation of the file for additional specialty areas within six months of closure date, and shall at that time provide current, update information for the file, as well as any outstanding requested information. If the applicant makes a request to activate the file six months after closure, a new and complete application must be submitted.

(3) The on-site verification review may be conducted by the Office upon receipt and review of the form. Failure to cooperate with the scheduling of the on-site review or during the on-site review shall result in the denial of certification in the requested additional specialty areas.

(4) Certification in the additional specialty areas shall be granted when the applicant business has complied with this rule and substantiates eligibility for Minority Business Enterprise status as set forth in Rules 60A-9.001 and 60A-9.005, F.A.C.

(5) Applicant businesses determined eligible shall receive a certification letter stating the length of time for which the business has been certified, all the specialty areas of the business, the minority status categories in which the business is certified, and the business’ responsibilities.

(6) Applicant businesses determined ineligible shall receive a letter stating the basis for the denial of certification in the additional specialty areas and shall not be eligible to submit a new application for certification in those additional specialty areas for six (6) months after the date of the notice of denial of certification or the Department’s final agency order denying certification.

(7) Submittal of a Form MBE 7502 or certification in additional specialty areas shall not extend the applicant business’ original certification period.

Rulemaking Authority 120.53, 287.0943 FS. Law Implemented 287.0943 FS. History–New 9-11-96, Formerly 38A-20.0063.

60A-9.007 Administrative Hearings.

Rulemaking Authority 120.53, 287.0943 FS. Law Implemented 287.0943 FS. History–New 9-11-96, Formerly 38A-20.007, Repealed 3-2-17.
