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5J-9.0015 Definitions.

(1) The definitions contained in Section 559.927, F.S., and the following shall apply:

(2) Same ownership and control – means one of the following:

(a) If a corporation, at least 51% of the stock or shares of the business has been held by the same person or persons for three consecutive years; or

(b) If a partnership, at least 51% of the business interest has been held by the same person or persons for three consecutive years.

Rulemaking Authority 559.9355(3) FS. Law Implemented 559.935(2) FS. History–New 2-8-94, Amended 11-6-95.

5J-9.002 Registration, Document Submission.

(1) Any person who intends to operate as a seller of travel shall submit FDACS-10200, Sellers of Travel Registration Package, Rev. 01/15, hereby incorporated by reference, along with the applicable non-refundable registration fee specified by Section 559.928(2), F.S., to the department at the time of registration. Copies of this form may be obtained from the Department of Agriculture and Consumer Services, Division of Consumer Services, Attention: Sellers of Travel, 2005 Apalachee Parkway, Terry L. Rhodes Bldg., Tallahassee, Florida 32399-6500, or accessed online at: http://www.flrules.org/Gateway/reference.asp?No=Ref-05124. Businesses may also apply or renew their license online at www.800helpfla.com/registeronline.

(2) An independent agent claiming an exemption from registration shall file with the department FDACS-10211, Sellers of Travel Independent Sales Agents Statement of Exemption, Rev. 07/11, hereby incorporated by reference. Copies of this form may be obtained from the Department of Agriculture and Consumer Services, Division of Consumer Services, Attention: Sellers of Travel, 2005 Apalachee Parkway, Terry L. Rhodes Bldg., Tallahassee, Florida 32399-6500, or accessed online at: http://www.flrules.org/Gateway/reference.asp?No=Ref-01056.

(3) Each seller of travel which sells or intends to sell vacation certificates shall, prior to the sale of any vacation certificate, file with the Department such documents as required by Section 559.9295, F.S. The seller of travel shall submit an annual submission fee of $100 to the Department at the time such documents are filed with the Department.

Rulemaking Authority 559.9355(3) FS. Law Implemented 559.928, 559.9295(16), 559.935(3), 570.07(23) FS. History–New 10-6-93, Amended 1-3-95, 6-4-95, 12-27-95, 2-11-98, 10-21-03, 3-29-12, 4-5-15.
5J-9.0041 Vacation Certificates – Right to Cancel.

If the purchaser of a vacation certificate exercises the right of cancellation, the cancellation shall apply to all sellers of travel involved in the sale or fulfillment of the vacation certificate provided for in the certificate. The seller of travel receiving the cancellation notice shall notify any other seller of travel affected by the cancellation.

Rulemaking Authority 559.9355(3) FS. Law Implemented 559.933 FS. History–New 1-3-95.
5J-9.006 Security Requirement.

(1) Prior to engaging in any activities as a seller of travel, each seller of travel shall file with the department an original performance bond in an amount determined by subsection (2) below. The applicant shall utilize the Surety Bond Form, included in FDACS-10200 Sellers of Travel Registration Package, Rev. 01/15, incorporated by reference in Rule 5J-9.002, F.A.C. Copies of this form may be obtained from the Department of Agriculture and Consumer Services, Division of Consumer Services, Attention: Sellers of Travel Section, 2005 Apalachee Parkway, Terry L. Rhodes Building, Tallahassee, Florida 32399-6500.

(2) The amount of the security for sellers of travel that do not offer vacation certificates shall be $25,000; however, the seller of travel may apply for a reduction by completing the Security Reduction Application, which is included in form DACS 10200 Registration packet, effective 11/20/02 hereby incorporated by reference. The Seller of Travel must provide copies of its federal income tax return or an audited financial statement for the immediately preceding fiscal year. Copies of this form may be obtained from the Department of Agriculture and Consumer Services, Division of Consumer Services, Attention: Sellers of Travel Section, 2005 Apalachee Parkway, Terry L. Rhodes Building, Tallahassee, Florida 32399-6500. To apply for reduction of the security, the seller of travel must have a satisfactory consumer complaint history. The amount of the security reduction shall be determined by the seller of travel’s dollar amount of gross annual sales, as follows:

(a) A business that has been in operation under the same ownership and control for at least one year with under $500,000 in gross annual sales, may request to reduce its security to $10,000.

(b) A business that has been in operation under the same ownership and control for at least one year with gross annual sales between $500,000 and $1,000,000, may request to reduce its security to $15,000.

(c) A business that has been in operation under the same ownership and control for at least one year with gross annual sales between $1,000,000 and $2,000,000, may request to reduce its security to $20,000.

(3) The amount of the security for a newly established business or a business under new ownership shall be $25,000; however, the seller of travel may apply to reduce its security to $10,000 by executing the Application for Reduction of Security included in form DACS 10200 Registration Packet. To be eligible for a reduction in security, a newly established seller of travel must meet the following criteria:

(a) Has not been in operation for more than one year;

(b) None of its owners, directors, officers, or general partners have had any civil, criminal, or administrative action instituted against him in the vacation or travel business, and none of its owners, directors, officers, or general partners have been affiliated with any seller of travel that has had any civil, criminal, or administrative action instituted against it in the vacation or travel business; and

(c) None of its owners, directors, officers, or general partners have an unsatisfactory consumer complaint history with the Department or have been affiliated with any seller of travel that has had an unsatisfactory consumer complaint history with the Department.

(4) The Department shall deny or revoke the security reduction if the seller of travel:

(a) Fails to timely register as a seller of travel;

(b) Fails to timely post security;

(c) Has an unsatisfactory consumer complaint history with the Department; or

(d) Violates any other provision of Sections 559.926-.929, F.S., or this chapter.
(5) If filing a bond pursuant to Section 559.929, F.S., the applicant shall use the form included in FDACS-10200, Sellers of Travel Registration Package, Rev. 01/15, incorporated by reference in Rule 5J-9.002, F.A.C.

(6) Claims against a bond shall be submitted on FDACS-10212, Sellers of Travel Claim Affidavit, Rev. 01/15, hereby incorporated by reference. Copies of this form may be obtained from the Department of Agriculture and Consumer Services, Division of Consumer Services, Attention: Sellers of Travel, 2005 Apalachee Parkway, Terry L. Rhodes Bldg., Tallahassee, Florida 32399-6500, or accessed online at: http://www.flrules.org/Gateway/reference.asp?No=Ref-05125.
Rulemaking Authority 559.929(2), (3), 559.9355(3) FS. Law Implemented 559.929 FS. History–New 2-8-94, Amended 6-4-95, 11-6-95, 12-27-95, 2-11-98, 10-21-03, 4-5-15.
5J-9.008 Enforcement Actions and Administrative Penalties.

(1) This rule sets forth the guidelines the department will follow in imposing the penalties authorized under Sections 559.926-559.939, F.S. The purpose of the guidelines is to give notice of the range of penalties which will be imposed for a single violation. These guidelines list aggravating and mitigating factors that, if present, will reduce or increase the penalties to be imposed against the violator by the department. No aggravating factors will be applied to increase a fine imposed for a single violation above the statutory maximum of $5,000 pursuant to the Class II category as provided in Sections 559.9355(1)(b) and 570.971, F.S. The guidelines in this rule chapter are based upon a single count violation of each provision listed. Multiple counts of the violated provision or a combination of the listed violations will be added together to determine a total penalty and will be grounds for enhancement of penalties.

(2) The department will enforce compliance with Sections 559.926-559.939, F.S., and this rule chapter by issuing an administrative complaint, notice of noncompliance, or through civil litigation for violations of Sections 559.926-559.939, F.S., and this rule chapter.

(3) Nothing in this chapter shall limit the ability of the department to informally dispose of administrative actions by settlement agreement, consent order, or other lawful means.

(4) Rule Not All-Inclusive. This rule contains illustrative violations. It does not, and is not intended to encompass all possible violations of statute or department rule that might be committed by any person. The absence of any violation from this rule shall in no way be construed to indicate that the violation does not cause harm to the public or is not subject to a penalty. In any instance where the violation is not listed in this rule, the penalty will be determined by consideration of:

(a) The closest analogous violation, if any, that is listed in this rule; and

(b) The mitigating or aggravating factors listed in this rule.

(5) Aggravating and Mitigating Factors. The department will consider aggravating and mitigating factors in determining penalties for violations of Sections 559.926-559.939, F.S., and this rule chapter. The factors shall be applied against each single count of the listed violation. In no event shall a fine for a single violation exceed the statutory maximum of $5,000 pursuant to the Class II category as provided in Sections 559.9355(1)(b) and 570.971, F.S. If a notice of noncompliance is imposed for an initial violation, a second violation within a three-year period shall result in a fine of at least $1,000 not to exceed $5,000. Both aggravating and mitigating factors, if present, shall be applied against each single count of the listed violation regardless of whether the violation is a minor violation or a major violation as described in subsection (8) below. 

(a) Aggravating factors shall include:

1. The violation caused, or has the potential to cause, serious injury to a person.

2. The violation endangered the public safety or welfare.

3. Previous violations within the preceding three years for the same or a similar offense that resulted in imposition of administrative penalties, issuance of a Notice of Noncompliance, or suspension or revocation of license.  

4. The violator impeded, or otherwise failed to cooperate with, the department’s inspection or investigation.

5. The violation resulted from an intentional act.

6. The cost of the enforcement action.

7. The number of other violations proven in the same proceeding.

8. The benefit to the violator.

(b) Mitigating factors shall include:

1. Any documented efforts by the violator at rehabilitation.

2. Intentional actions of another party prevented the violator from complying with the applicable laws or rules.

3. Substantiated financial hardship.

4. Acts of God or nature that impair the ability of the violator to comply with Sections 559.926-559.939, F.S., or this rule chapter. 

5. The violation has a low risk of, or did not result in, harm to the public health, safety, or welfare.

6. The violator took corrective action within twenty-four (24) hours of receiving written notification of the violation.

7. The disciplinary history of the person committing the violation.

(6) The provisions of this rule chapter shall not be construed so as to prohibit or limit any other civil action or criminal prosecution that may be brought.

(7) In addition to the penalties established in this rule, the department reserves the right to seek to recover any other costs, penalties, attorney’s fees, court costs, service fees, collection costs, and damages allowed by law. Additionally, the department reserves the right to seek to recover any costs, penalties, attorney’s fees, court costs, service fees, collection costs, and costs resulting from a payment that is returned for insufficient funds to the department.

(8) Penalties.

(a) Notice of Noncompliance. Any department investigation or inspection which reveals minor violations of this rule chapter in which the department determines that the violator was unaware of the rule or unclear as to how to comply with it will result in the issuance of a Notice of Noncompliance as the department’s first response to the violation. In addition, the following statutory violation shall result in the issuance of a Notice of Noncompliance for the first violation only: A violation of Section 559.9335(12), F.S.
(b) Minor Violations. A violation of Sections 559.926-559.939, F.S., is a minor violation if it does not result in economic or physical harm to a person or adversely affect the public health, safety, or welfare or create a significant threat of such harm. Minor violations shall result in imposition of a fine ranging from $1,000 to $5,000. The following statutory violations shall be considered minor violations:

1. Failure to comply with Sections 559.9295(1)-(16), F.S. 

2. Violations of Section 559.9335(16), F.S. 
3. A subsequent occurrence of any of the violations enumerated in paragraph (8)(a), above.
(c) Major Violations. A violation of Sections 559.926-559.939, F.S., or this rule chapter is a major violation if it results in economic or physical harm to a person or adversely affects the public health, safety, or welfare, or creates a significant threat of such harm. Major violations shall result in the imposition of an administrative fine of $2,500 to $5,000, refusing to register, suspension, or revocation of the license as prescribed in Section 559.9355(1)(d), F.S., or any of the penalties as prescribed in Sections 559.9355(1)(c), (e)-(f), F.S. The following violations shall be considered major violations:

1. Failure to comply with any provision of Section 559.931, F.S.

2. Failure to comply with Section 559.932, F.S.

3. Violations of Section 559.933, F.S.

4. Violations of Sections 559.9335(1)-(11), (13)-(15), or (17)-(26), F.S.

5. Any willful violation of Sections 559.926-559.939, F.S.

(9) Nothing in this rule chapter shall prohibit the department and person charged with a violation from resolving violations prior to administrative hearing, or from entering into settlement pursuant to Section 120.57(4), F.S. The department is authorized to utilize all available remedies to ensure compliance including administrative action, civil actions, and referrals for criminal prosecution. The department shall enforce a failure to comply with an agreement to resolve violations or a settlement agreement with the penalties and remedies provided in the agreement and as authorized by Chapter 120 or Sections 559.926-559.939, F.S.

(10) Failure to respond to an administrative complaint shall result in the entry of a default Final Order against the violator or entity responsible for the violation. The department shall impose the maximum administrative fine amount of $5,000 per violation pursuant to a Class II violation as referenced in Sections 559.9355(1)(b) and 570.971, F.S., for a default Final Order. 

(11) A violator’s failure to comply with a Final Order shall result in a registration denial or revocation pursuant to Section 559.9355(1)(d), F.S. Additional penalties shall be sought through the enforcement of the order in circuit court.

Rulemaking Authority 559.9355(3), 570.07(23) FS. Law Implemented 559.9355, 570.971(4) FS. History–New 4-5-15.
