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42-2.002 Pleadings.

Rulemaking Authority 373.114(1)(f), 380.07(1) FS. Law Implemented 373.114, 380.07 FS. History–New 10-2-75, Formerly 22G-1.03, 27G-1.02, Amended 8-10-86, 3-15-95, Repealed 5-31-15.
42-2.004 Answer; Motions in Opposition to Petition.

(1) Any person entitled to be a party to the proceedings may file and answer to the petition. The answer shall be filed within twenty (20) days of service of the petition on the party and shall either admit, deny or state it is without knowledge of each and every allegation in the petition. Answers may admit in part, and should elaborate on or explain relevant issues of fact in a manner that will simplify the ultimate issues. The answer may contain affirmative defenses. Any allegation within the petition which is not denied in the answer may be tried as uncontested and evidence to controvert any such allegation may be considered inadmissible. The answer shall further contain the name and address of the respondent for purposes of service.

(2) Any motions in opposition to a petition shall in all cases be filed with the answer. Such motions shall set forth in ordinary and concise language the basis for the opposition. In its objection to the petition, a party may:

(a) Oppose the petition on the ground that it does not state facts sufficient to serve as a basis for appeal;

(b) Oppose the form of particular allegations of the petition on grounds of ambiguity, vagueness, or uncertainty;

(c) Oppose the petition on any other ground authorized by law.

Rulemaking Authority 373.114(1)(f), 380.07(1) FS. Law Implemented 380.07 FS. History–New 10-2-75, Formerly 22G-1.04, 27G-1.04.
42-2.005 Time for Filing Appeal.

Rulemaking Authority 373.114(1)(f), 380.07(1) FS. Law Implemented 380.07 FS. History–New 10-2-75, Formerly 22G-1.05, 27G-1.05, Amended 8-10-86, 11-11-87, Repealed 5-31-15.
42-2.008 Conduct of Appeals.

(1) Within 20 days of the filing of a notice of appeal, all parties shall be given the opportunity to meet to discuss, at a minimum, the following matters:

(a) The issues to be determined in the appeal;

(b) Whether an issue should be decided on the basis of the record made below, additional evidence, or a combination thereof;

(c) Settlement of the appeal.

For the purposes of this section, the parties shall include the local government which rendered the development order, the owner, the developer, the state land planning agency and the appropriate regional planning agency. Notice of the meeting shall also be given to any person who has filed a motion to intervene or who has requested notice from the Secretary of the Commission. Reasonable notice of the meeting shall be given by the Secretary of the Commission after consultation with the parties. The meeting may take the form of a conference call between the parties; however, written notice of the conference call must be given to the parties and to any person who has filed a motion to intervene or who has requested notice from the Secretary of the Commission. The Secretary, or his designee, shall conduct the meeting.

(2) Within 30 days of the filing of a notice of appeal, the parties shall file:

(a) A prehearing stipulation which shall set forth the following:

1. The issues of fact on which the parties agree.

2. The disputed issues of fact and as to each issue, whether the decision should be on the basis of the record made below, additional evidence, or a combination thereof.

3. The disputed issues of law.

(b) If the parties are unable to stipulate, each party shall file a statement which shall set forth the following:

1. The reasons the party was unable to join a prehearing stipulation.

2. The disputed issues of fact and law and as to each issue, whether the decision should be on the basis of the record made below, additional evidence, or a combination thereof.

(c) If applicable, a notice that they do not intend to participate in the appeal and waive further notice of the proceedings.

(3) The Secretary may grant extensions of time limitations referred to in subsections (1) and (2), above, for good cause shown.

(4) Within 60 days of receipt of a notice of appeal in which procedural motions or motions to intervene have been filed, the Secretary of the Commission shall agenda the appeal for consideration by the Commission. Appeals in which no procedural motions or motions to intervene have been filed shall be listed on an agenda and forwarded to the Division of Administrative Hearings for assignment of an administrative law judge and further proceedings unless Commission action is requested within five calendar days of the agenda date. Commission action may be requested by any person or by any member(s) of the Commission. In considering appeals, if the Commission determines that an issue of statewide or regional importance was not raised by the parties but is necessary to its disposition of the appeal, the Commission shall specify said issue and shall specify whether the issue shall be the subject of review based on the record made below, additional evidence or a combination thereof. New issues shall not be raised by the parties or other persons after this Commission meeting. In considering appeals, the Commission may also dispose of procedural motions, including motions to intervene, which have been filed within 30 days of the filing of the notice of appeal.

(a) The Secretary may waive the 60-day requirement for consideration by the Commission in subsection (4), if all parties have entered into a settlement stipulation and have requested an amended development order from the local government or the Commission.

(b) A written request from the initiating party for the waiver referred to in paragraph (a), shall be filed with the Secretary within forty-five (45) days of receipt of a notice of appeal. The request for waiver shall be accompanied by a copy of the executed settlement stipulation.

(c) If a voluntary dismissal of the appeal by the initiating party is not received by the Commission within 120 days of receipt of a notice of appeal, the Commission shall meet to review the issues raised by the parties.

(5) Dismissal of Appeals.

(a) In cases where no petition to intervene has been filed, the initiating party may dismiss the appeal prior to the Commission’s consideration pursuant to subsection (4). Upon the filing of a Notice of Voluntary Dismissal, the Secretary shall issue a Final Order of Dismissal, and the matter will not be heard by the Commission.

(b) For purposes of limiting the costs to the parties seeking to intervene, including local governments with limited resources, in cases where a petition to intervene has been filed, in order to dismiss the appeal the initiating party must file its Notice of Voluntary Dismissal by the second working day prior to the Commission’s consideration pursuant to subsection (4). “Working day” means a day other than Saturday, Sunday, or a holiday. If the initiating party files a Notice of Voluntary Dismissal in such a case after the second working day prior to the Commission’s consideration pursuant to subsection (4), the notice will be treated as a motion to dismiss subject to a ruling during the Commission’s consideration pursuant to subsection (4), above, or later in the proceedings.

Rulemaking Authority 373.114(1)(f), 380.07(1) FS. Law Implemented 380.07(3), 380.08(3), 120.57(1)(b) FS. History–New 4-13-75, Formerly 22G-1.08, 27G-1.08, Amended 8-10-86, 5-24-87, 2-13-91, 12-17-91, 4-27-92, 8-5-98.
42-2.0121 Definitions.

Rulemaking Authority 373.114(1)(f), 380.07(1) FS. Law Implemented 373.114, 380.07 FS. History–New 6-8-77, Formerly 22G-1.121, Amended 2-7-84, Formerly 27G-1.121, Amended 2-20-94, Repealed 5-31-15.
42-2.013 Request for Review Pursuant to Section 373.114 or 373.217, F.S.

(1) In any proceeding arising under Chapter 373, F.S., review by the Commission may be initiated by the Department or a party by filing a request for such review with the Secretary of the Commission and serving a copy on any person named in the rule or order, and on all parties to the proceeding which resulted in the order sought to be reviewed. A certificate of service showing completion of service as required by this subsection shall be a requirement for a determination of sufficiency under Rule 42-2.0132, F.A.C. Failure to file the request with the Commission within the time period provided in Rule 42-2.0132, F.A.C., shall result in dismissal of the request for review.

(2) The request for review shall identify the rule or order requested to be reviewed, the proceeding in which the rule or order was entered and the nature of the rule or order. A copy of the rule or order sought to be reviewed shall be attached. The request for review shall state with particularity:

(a) How the order or rule conflicts with the requirements, provisions and purposes of Chapter 373, F.S., or rules duly adopted thereunder;

(b) How the rule or order sought to be reviewed affects the interests of the party seeking review;

(c) The oral or written statement, sworn or unsworn, which was submitted to the agency concerning the matter to be reviewed and the date and location of the statement, if the individual or entity requesting the review has not participated in a proceeding previously instituted pursuant to Chapter 120, F.S., on the order for which review is requested;

(d) If review of an order is being sought, whether and how the activity authorized by the order would substantially affect natural resources of statewide or regional significance, or whether the order raises issues of policy, statutory interpretation, or rule interpretation that have regional or statewide significance from a standpoint of agency precedent, and all the factual bases in the record which the petitioner claims support such determination(s); and,
(e) The action requested to be taken by the Commission as a result of the review, whether to rescind or modify the order, or remand the proceeding to the water management district for further action, or to require the water management district to initiate rulemaking to adopt, amend or repeal a rule.

(3) In a review of a construction permit issued pursuant to a conceptual permit under Chapter 373, Part IV, F.S., which conceptual permit is issued after July 1, 1993, a party to the review may not raise an issue which was or could have been raised in a review of the conceptual permit under this rule.

(4)(a) With regard to a request for review of an order by a party, if the petition is timely filed, sufficient, and raises issues of conflict with the requirements of Chapter 373, F.S., or rules duly adopted thereunder, then the Commission shall accept the request for review of an order if:

1. Three members of the Commission determine on the basis of the record below that the activity authorized by the order would substantially affect natural resources of statewide or regional significance, or

2. Three members of the Commission determine that the order raises issues of policy, statutory interpretation, or rule interpretation that have regional or statewide significance from the standpoint of agency precedent.

(b) When a request for review of an order or rule initiated by the Department is timely filed, sufficient, and raises issues of conflict with the requirements of Chapter 373, F.S., or rules duly adopted thereunder, the Commission shall accept the request for review without regard to the limitations of subparagraphs (4)(a)1. and (4)(a)2.

(c) For the purpose of subparagraph 42-2.013(4)(a)1., F.A.C., it shall be presumed that an activity authorized by an order will not affect resources of statewide or regional significance if the proposed activity:

1. Occupies an area less than 10 acres in size,
2. Does not create impervious surfaces greater than 2 acres in size,
3. Is not located within 550 feet of the shoreline of a named body of water designated as Outstanding Florida Waters; and,
4. Does not adversely affect threatened or endangered species. This paragraph shall not operate to hold that any activity that exceeds these limits is presumed to affect resources of statewide or regional significance. The determination of whether an activity will substantially affect resources of statewide or regional significance shall be based upon facts contained in the record below.

Rulemaking Authority 373.114(1)(f), 380.07(1)  FS. Law Implemented 373.114, 373.217, 380.07 FS. History–New 6-8-77, Formerly 22G-1.13, Amended 2-7-84, Formerly 27G-1.13, Amended 2-20-94, 3-15-95, 4-16-07.
42-2.0131 Request for Review of Rules and Orders of the Former Department of Natural Resources.

(1) Scope. The Florida Land and Water Adjudicatory Commission has the exclusive authority to review any order or rule, as defined in subsections 42-2.0121(7) and (10), F.A.C., respectively, which the Governor and Cabinet, sitting as head of the former Department of Natural Resources, had authority to issue or promulgate prior to July 1, 1993, other than a rule or order relating to an internal procedure of the Department.

(2) Request for Review.

(a) Review of any order or rule under the provisions of this rule may be initiated by a party to a proceeding by filing a request for review with the Secretary of the Commission. Failure to file the request with the Commission within the time period provided in Rule 42-2.0132, F.A.C., shall result in dismissal of the request for review.

(b) To be considered sufficient for purposes of Rule 42-2.0132, F.A.C., the request for review shall:

1. Identify the rule or order to be reviewed and the date the rule was filed or the order was rendered,
2. State with particularity how the rule or order sought to be reviewed affects the interests of the party seeking review,
3. State with particularity how the order or rule conflicts with the provisions and purposes of the statutes or laws under which the rule was promulgated or the order issued,
4. Specifically identify the oral or written statement, sworn or unsworn, which was submitted to the Department concerning the matter to be reviewed and the date and location of the statement, if the individual or entity requesting the review has not participated in a proceeding previously instituted pursuant to Chapter 120, F.S.,
5. State with particularity the action sought from the Commission as a result of the review,
6. Contain a copy of the rule or order for which review is sought; and,
7. Contain a statement certifying that service of the request for review has been carried out in the manner required by paragraph (2)(a), above.

(3) Acceptance of Request for Review.

(a) Upon receipt of a sufficient request for review, the Secretary shall schedule the request for acceptance by the Commission, notifying all parties of the date that acceptance of the request will be considered. An affirmative vote of one member of the Commission shall be necessary for the request to be accepted for review. Oral argument shall be authorized only when deemed necessary by the Commission for the purpose of making a decision regarding acceptance of the review.

(b) If the request for review is not accepted by the Commission, the Secretary shall notify all parties that the request has not been accepted.

(c) If the request for review is accepted by the Commission, the Secretary shall notify all parties that the request has been accepted. Unless otherwise requested and agreed to by the parties, the merits of the request for review will be considered by the Commission at the next regularly-scheduled Cabinet meeting following acceptance of the request.

Rulemaking Authority 380.07(1) FS. Law Implemented 373.114, 380.07 FS. History–New 2-20-94, Amended 3-15-95.
42-2.0132 Procedure for Filing Petitions from a Water Management District Order.

(1) Review by the Commission is appellate in nature and shall be based solely on the record below unless the Commission determines that a remand for a formal evidentiary proceeding is necessary to develop additional findings of fact.

(2) Review by the Commission is appellate in nature and shall be based solely on the record below unless the Commission determines that a remand for a formal evidentiary proceeding is necessary to develop additional findings of fact.

(a) A request for review of an order or rule of a water management district pursuant to Section 373.114(1), F.S., shall be filed with the Secretary within 20 days after rendition of the order or adoption of the rule sought to be reviewed.

(b) A request for review of an order of the Department rendered pursuant to Section 373.114(2), F.S., requiring amendment or repeal of a water management district rule, shall be filed with the Secretary within 30 days of rendition.

(c) A request for review of any order or rule of the Department pursuant to Rule 42-2.0131, F.A.C., shall be filed with the Secretary within 20 days after adoption of the rule or rendition of the order sought to be reviewed.

(3) Simultaneous with filing, a copy of the request for review shall be served on the Secretary of the Department and all parties as provided in Rule 42-2.019, F.A.C.

(4) Within ten (10) days from receipt of the request for review, the Secretary shall determine whether the request for review is timely filed and sufficient. A request for review is sufficient if all elements of the request for review, as listed in either Rule 42-2.013 or paragraph 42-2.0131(2)(b), F.A.C., as applicable, are contained in the request for review. If the Secretary determines that the request for review does not contain the required elements, the Secretary shall notify the person requesting review, in writing, that the request is insufficient, identifying the missing element(s). The person requesting review shall have fifteen (15) days from the date of service of such written notice to file and serve the necessary additional information as provided in Rule 42-2.019, F.A.C. If the Secretary determines that the petition is still insufficient after the petitioner’s submittal of additional information within the fifteen day period, the Secretary shall again notify the person requesting review, in writing, that the request remains insufficient, identifying the missing element(s). The person requesting review shall have fifteen (15) days from the date of such written notice to file and serve the necessary additional information as provided in Rule 42-2.019, F.A.C. Failure to cure the deficiencies noted by the Secretary within the prescribed time periods shall be grounds for dismissal. A request for review which is determined to be insufficient by the Secretary shall not be considered to have been received for the purposes of this rule and Rules 42-2.013, 42-2.0131 and 42-2.015, F.A.C., until the Secretary has determined that the insufficiency is cured or the Department and the parties are otherwise notified by the Secretary.

(5) A request for review under Rule 42-2.013 or 42-2.0131, F.A.C., is not a precondition to seeking judicial review pursuant to Section 120.68, F.S., or seeking an administrative determination of rule validity pursuant to Section 120.56, F.S.
(6) Requests for review under Rule 42-2.013 or 42-2.0131, F.A.C., shall be heard by the Commission not more than 60 days after the date the request for review has been received and determined by the Secretary to be sufficient, unless waived by all parties.

(7) For reviews of orders initiated pursuant to Rule 42-2.013, F.A.C., except when it initiates the review, the Department shall:

(a) Within 15 days of receipt of the request for review, file a recommendation on the determination of whether, based on the record, the activity authorized by the order would substantially affect natural resources of statewide or regional significance, or whether the order raises issues of policy, statutory interpretation, or rule interpretation that have regional or statewide significance from the standpoint of agency precedent. The recommendation shall be served on all parties in accordance with Rule 42-2.019, F.A.C.

(b) Within 45 days of receipt of the request for review, file a recommendation on the merits of the request for review. The recommendation shall be served on all parties in accordance with Rule 42-2.019, F.A.C.

(8) Any statements in opposition to the acceptance of review, and any motions on jurisdictional or procedural grounds, shall not exceed 25 pages and shall be filed within 20 days after the Secretary’s receipt of the request for review. Such statements and motions may be combined in a single document, and shall be served in accordance with Rule 42-2.019, F.A.C.

(9) Oral arguments and any memoranda presented to the Commission shall be based solely on and shall specifically refer to the portions of the record below on file with the Commission.

(10) Oral argument will only be allowed in cases in which the record below needs to be clarified. The oral argument shall be limited to the situation or issues raised in the request for review.

(11) The Department or any party may submit a proposed order, provided it is filed and served on all parties in accordance with Rule 42-2.019, F.A.C., within 45 days of the Secretary’s determination of sufficiency.

(12) For requests for review brought pursuant to Rule 42-2.0131, F.A.C., any party may submit a memorandum of law in support of the party’s position. The memorandum shall not exceed 50 pages in length and shall be filed with the Secretary and a copy served on the Department and all other parties in accordance with Rule 42-2.019, F.A.C., at least 10 days prior to the hearing before the Commission.

(13) Prior to placing the matter before the Commission for decision, the Secretary is authorized to secure any further assistance he deems necessary for the evaluation, recommendation, and presentation of the request of review, using any appropriate funds.

Rulemaking Authority 373.114(1)(f), 380.07(1) FS. Law Implemented 373.114, 380.07 FS. History–New 2-20-94, Amended 3-15-95, 4-16-07.
42-2.014 Record.

(1) For requests for review under Rule 42-2.013 or 42-2.0131, F.A.C., the record below shall consist of all documents, exhibits, and a transcript of the proceedings, if any, filed with the agency regarding the action from which review is sought.

(2) The person requesting review may designate any part of the record below deemed pertinent to the review. The agency shall prepare and file the record on review containing those parts designated. The record shall also include the following:

(a) In the case of a request to review a rule:

1. The complete request for review,
2. A copy of the full text of the rule in question,
3. A copy of the notice of rulemaking and any notice of change filed in the F.A.R.,
4. A copy of the economic impact statement, if applicable; and,
5. An agenda item summarizing the rule and the nature of the dispute, if applicable.

(b) In the case of a request to review an order:

1. The complete request for review,
2. A copy of the order in question, complete with all attachments and appendices as appropriate,
3. If an administrative hearing pursuant to Section 120.57(1), F.S., has been held:

a. A copy of the administrative law judge’s recommended order; and,
b. A copy of the transcript of the hearing before the hearing officer, if available; and,
4. An agenda item summarizing the agency action and nature of the controversy, if applicable.

(3) The agency shall prepare, file and serve an index to the record on appeal.

(4) The Department and any party may supplement the record on appeal with such additional parts of the record below as deemed pertinent. For requests for review brought pursuant to Rule 42-2.0131, F.A.C., such supplements to the record shall be filed and served on the Department and all parties within 30 days of the filing of a sufficient request for review. For requests for review brought under Rule 42-2.013, F.A.C., such supplements to the record shall be filed and served in accordance with Rule 42-2.019, F.A.C., with the party’s brief or recommendation as provided in Rule 42-2.015, F.A.C.

(5) No evidence shall be offered to or admitted by the Commission that does not appear in the record below. Oral arguments, briefs or memoranda presented to the Commission shall be based solely on and shall specifically refer to the portions of the record filed with the Commission, including any supplements thereto by the person requesting the review, the Department, or any party.

(6) A copy of the record filed with the Commission shall be furnished to any person upon request and payment of the actual costs of copying.

Rulemaking Authority 373.114(1)(f), 380.07(1) FS. Law Implemented 373.114, 380.07 FS. History–New 6-8-77, Formerly 22G-1.14, Amended 2-7-84, Formerly 27G-1.14, Amended 2-20-94, 3-15-95.
42-2.015 Briefs for Petitions for Review Pursuant to Rule 42-2.013, F.A.C.

(1) Within 15 days of filing a sufficient request for review pursuant to Rule 42-2.013, F.A.C., the person requesting review shall file a main brief in support of the review, together with a request for oral argument, if desired. At the same time, the Department or person requesting review shall, pursuant to Rule 42-2.014, F.A.C., designate any part of the record it deems pertinent. Both the original brief and the designation of the record shall be filed with the Secretary of the Commission, with a copy of the brief and the designation of the record served in accordance with Rule 42-2.019, F.A.C.

(2) Answer briefs shall be filed and served within 15 days of the service of the main brief along with the designation of any additional record deemed necessary, and a request for oral argument, if desired. No additional briefs may be filed.

(3) Briefs shall not exceed 50 pages and shall be prepared in substantial conformity to the style and content requirements set forth in Rule 9.210, Florida Rules of Appellate Procedure.

Rulemaking Authority 373.114(1)(f), 380.07(1) FS. Law Implemented 373.114, 380.07 FS. History–New 6-8-77, Formerly 22G-1.15, Amended 2-7-84, Formerly 27G-1.15, Amended 2-20-94, 3-15-95.
42-2.016 Motions.

Procedural motions shall be granted or denied by the Secretary. Other motions permitted by the Florida Rules of Appellate Procedure may be made where appropriate and shall be disposed of at the Commission’s final hearing.

Rulemaking Authority 373.114(1)(f), 380.07(1) FS. Law Implemented 373.114, 380.07 FS. History–New 6-8-77, Formerly 22G-1.16, Amended 2-7-84, Formerly 27G-1.16, Amended 3-15-95.
42-2.019 Filing and Service of Documents.

Rulemaking Authority 373.114(1)(f), 380.07(1) FS. Law Implemented 373.114, 380.07 FS. History–New 6-8-77, Formerly 22G-1.19, Amended 2-7-84, Formerly 27G-1.19, Amended 2-20-94, Repealed 5-31-15.
42-2.020 Definitions.

For the purposes of Rule 42-2.021, F.A.C., the following terms shall have the following meanings:

(1) “Commission” shall mean the Governor and Cabinet sitting as the Florida Land and Water Adjudicatory Commission.

(2) “Department” means the Department of Agriculture and Consumer Services.

(3) “Land management agency” means the agency charged with managing publicly owned lands.

(4) “Local arthropod control agency” means the county, city, or district charged with arthropod control over publicly owned lands.

(5) “Rendered” or “rendition” means the act of the Department in transmitting by certified U.S. mail a recommended public lands control plan to the land management agency and the local arthropod control agency.

(6) “Secretary” shall mean the Secretary of the Florida Land and Water Adjudicatory Commission, who is also the Clerk of the Commission.

Rulemaking Authority 388.4111(2)(c) FS. Law Implemented 388.4111 FS. History–New 8-5-87.
42-2.021 Initiation of Appeal.

(1) The purpose of Rules 42-2.020 and 42-2.021, F.A.C., is to establish rules of procedure for the conduct of appeals of public lands control plans before the Commission. The appeals process may be initiated only after attempts have been made to formulate a plan by the local arthropod control agency, the land management agency, the Florida Coordinating Council on Mosquito Control, and the Department pursuant to Section 388.4111, F.S., and Rule 5E-13.042, F.A.C.

(2) In any proceeding arising under Section 388.4111(2)(c), F.S., review by the Commission may be initiated by the land management agency or the local arthropod control agency if the land management agency and the local arthropod control agency fail to agree to a recommended public lands control plan within thirty (30) days after the plan is rendered by the Department. The land management agency or local arthropod control agency may initiate an appeal by filing a petition with the Secretary of the Commission within seventy-five (75) days following the rendition of the recommended public lands control plan. Copies of the petition shall be served on each member of the Commission, on the Secretary of the Department, and on any person named in the petition. The petition shall identify the recommended public lands control plan requested to be reviewed; the relevant procedural events which occurred prior to the filing of the petition; the reasons for the appeal or the errors charged, stated with particularity; and the action requested to be taken by the Commission as a result of the appeal, whether to adopt or modify the proposed public lands control plan. A copy of relevant portions of the public lands control plan sought to be reviewed shall be attached.

(3) Within seven (7) days from receipt of the petition, the Secretary shall determine that the petition contains all elements listed in subsection (2), herein. If the Secretary determines that the petition does not contain the required elements, he shall notify the petitioner, in writing, identifying the missing elements. The petitioner shall have fifteen (15) days from the date of such written notice to submit the necessary additional information. A determination of insufficiency by the Secretary shall toll the time schedule for filing pleadings and performing other actions until the insufficiency is cured.

Rulemaking Authority 388.4111(2)(c) FS. Law Implemented 388.4111 FS. History–New 8-5-87.
