CHAPTER 28-25

LAND PLANNING ‒ PART III
BOUNDARY AND REGULATIONS
FOR BIG CYPRESS AREA OF CRITICAL STATE CONCERN
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28-25.001 Boundary.

All that certain lot, piece or parcel of land situated lying and being in Collier, Dade and Monroe Counties in the State of Florida being more particularly bounded and described as follows:

Beginning at a point in the Northerly right-of-way line of State Road 84 (Alligator Alley), which point is the Southwest corner of Section 36 in Township 49 South, Range 28 East and running thence

(1) Turning and running North along the West line of Sections 36, 25, 24 and 13 in Township 49 South, Range 28 East, a distance of four miles; thence

(2) Turning and running East along the Northerly line of Section 13, Township 49 South, Range 28 East and Section 18, Township 49 South, Range 29 East, a distance of two miles; thence

(3) Turning and running North along the Westerly line of Sections 8 and 5 in Township 49 South, Range 29 East, a distance of two miles; thence

(4) Turning and running East along the Northerly line of Sections 5, 4 and 3 in Township 49 South, Range 29 East, a distance of three miles; thence

(5) Turning and running North along the West line of Sections 35 and 26 in Township 48 South, Range 29 East, a distance of two miles; thence

(6) Turning and running East along the North line of Sections 26 and 25 in Township 48 South, Range 29 East and continuing East along the North line of Sections 30 and 29 in Township 48 South, Range 30 East to the point of intersection with the Easterly right-of-way line of State Road 29; thence

(7) Turning and running North along the East right-of-way line of State Road 29 to a point which point is the Northwest corner of Section 29 in Township 47 South, Range 30 East; thence

(8) Continuing North along the West line of Sections 20, 17, 8 and 5 in Township 47 South, Range 30 East, and still North along the West line of Sections 32, 29, 20, 17 and 8 in Township 46 South, Range 30 East, a distance of nine miles; thence

(9) Turning and running East along the North line of Sections 8, 9, 10, 11 and 12 in Township 46 South, Range 30 East, a distance of five miles to the Hendry County line; thence

(10) Turning and running South along the boundary line between Hendry and Collier counties which line is also the boundary line between Ranges 30 and 31 East, a distance of seventeen miles; thence

(11) Turning and running East along the Hendry and Collier County boundary line, which line is also the boundary line between Townships 48 and 49 South, Range 31 East, a distance of twenty-four miles; thence

(12) Turning and running South along the Collier and Broward Counties line to a point which point is the point of intersection of Broward, Collier and Dade Counties on boundary line between Townships 51 and 52 South, a distance of nineteen miles; thence

(13) Turning and running East along the Broward and Dade Counties boundary line, which line is also the boundary line between Townships 51 and 52 South to the point of intersection with the Westerly right-of-way line of the Central and Southern Florida Flood Control District Levee L-28; thence

(14) Turning and running South in Dade County along the Westerly right-of-way line of Levee L-28 to its point of intersection with the Southerly right-of-way line of Tamiami Trail (U.S. Route 41, State Road 90); thence

(15) Along the Southerly right-of-way line of Tamiami Trail (U.S. 41, State Road 90) in a Southeasterly direction to its point of intersection with the North right-of-way line of State Road 94; thence

(16) Turning and running West along State Road 94 to its point of intersection with the Northwest corner of Everglades National Park in Dade County which point is in the Northwest corner of Section 20 in Township 54 South, Range 35 East; thence

(17) In a Southerly, Westerly and Northerly direction along the boundary of Everglades National Park to the point which is the Western most point of the Everglades National Park adjacent to Round Key of the Ten Thousand Islands in Gullivan Bay; thence

(18) On a line in a Westerly direction one mile seaward of the most Southerly of the Ten Thousand Islands to a point, which point is the Southeastern tip of Cape Romano; in Section 15, Township 53 South, Range 26 East; thence

(19) Turning and running Northwesterly along the West shore of Morgan Beach to a point in the South side of Caxambas Pass, which point is the Northeast corner of Section 32 in Township 52 South, Range 26 East; thence

(20) In an Easterly direction across Caxambas Pass and Caxambas Bay to a point, which point is the most Southwest land portion of Horr Island and continuing Easterly and Northerly along the mean high water line of Horr Island to a point, which point is the most East Northeast land portion of Horr Island and continuing in a Northerly direction to a point in the mean high water line at Goodland on Marco Island, which point is the Southeast corner of Section 24 in Township 52 South, Range 26 East, and continuing along the mean high water line of the South and East shore of Goodland to a point, which point is the point of intersection of the South right-of-way line of State Road 92 with the East shore of Marco Island; thence

(21) In a Northeasterly direction along the South right-of-way line of State Road 92 to its point of intersection with the West line of Section 33 in Township 51 South, Range 27 East; thence

(22) Turning and running South along the West line of Section 33 in Township 51 South, Range 27 East; thence

(23) Still South along the West line of Sections 4, 9 and 16 in Township 52 South, Range 27 East, a distance of three miles; thence

(24) Turning and running East along the South line of Section 16 in Township 52 South, Range 27 East, a distance of one mile; thence

(25) Turning and running North along the East line of Section 16 in Township 52 South, Range 27 East, a distance of one mile; thence

(26) Turning and running East along the South line of Section 10 in Township 52 South, Range 27 East, a distance of one mile; thence

(27) Turning and running North along the West line of Sections 11 and 2 in Township 52 South, Range 27 East, a distance of two miles; thence

(28) Turning and running East along the boundary line between Townships 51 and 52 South which line is also the South line of Section 35, in Township 51 South, Range 27 East, a distance of one mile; thence

(29) Turning and running East along the North line of Sections 35 and 26 in Township 51 South, Range 27 East, a distance of two miles; thence

(30) Turning and running East along the North line of Section 25 in Township 51 South, Range 27 East and the North line of Sections 30, 29, 28, 27 and 26 in Township 51 South, Range 28 East, a distance of six miles; thence

(31) Turning and running North along the West line of Sections 24, 13, 12 and 1 in Township 51 South, Range 28 East and North along the West line of Sections 36, 25, 24, 13, 12 and 1 in Township 50 South, Range 28 East, a distance of ten miles to the point or place of beginning.

Specifically exempting herefrom the following described urban areas:

(a) The incorporated areas of Ochopee being more particularly bounded and described as follows:

All that certain lot, piece of parcel of ground situate lying and being in Collier County, State of Florida, consisting of Sections 27, 28, 33 and 34 in Township 52 South, Range 30 East.

(b) The incorporated areas of Everglades City situate lying and being in Collier County, State of Florida, consisting of portions of Sections 11, 14, 15 and 23 in Township 53 South, Range 29 East.

Rulemaking Authority 380.055(3) FS. Law Implemented 380.055 FS. History–New 11-28-73, Formerly 22F-3.01, Amended 2-3-86, Formerly 27F-3.01, 27F-3.001.

28-25.002 Purpose.

Pursuant to Section 7, Article II, of the Florida Constitution, Section 380.05, F.S. and Section 380.055, F.S., it is the purpose of these regulations to conserve and protect the natural, environmental and economic resources and the scenic beauty of the Big Cypress Area, including the proposed Federal Big Cypress National Fresh Water Reserve, the Everglades National Park, and ecologically related wetlands, estuarine fisheries, and the fresh water aquifer, and ecologically related areas. It is the further purpose of these regulations to provide a land and water management system that will preserve water quality, provide for the optimum utilization of the limited water resources of the area, facilitate orderly and well-planned development, and protect the health, welfare, safety and quality of life of the residents of the state. To effectively and equitably accomplish such purposes these regulations should be implemented by local governments through existing administrative processes and all existing rights of private property should be preserved in accordance with the constitutions of the State of Florida and the United States.

Rulemaking Authority 380.05 FS. Law Implemented 380.055 FS. History–New 11-28-73, Formerly 22F-3.02, 27F-3.02, 27F-3.002.

28-25.003 Definitions.

All terms defined in Section 380.01, F.S., shall have the meanings ascribed to them by that section. In addition, as used in these regulations:

(1) “Coastal Waters” means the waters of the state where either tidal influence exists or where saline water occurs.

(2) “Development” shall have the meaning ascribed to it in Section 380.04, F.S.

(3) “Drainage Facilities” means any canal, ditch, culvert, dike or other facility which lowers the ground water table, acts as a conduit, diverts or directs the flow of water or otherwise affects the natural flow regime.

(4) “Finger Canals” means modification or construction of a lake or pond so that the square of 15% of the shoreline measured in feet, exceeds the surface area measured in square feet for the same measuring period.

(5) “Hydro-period” means that portion of the annual hydrologic cycle during which water is at or on the soil surface.

(6) “Natural Flow Regime” means the velocity, volume and direction of the surface or ground water flow occurring at any given point in the current hydro-period or any given portion of the Area of Critical State Concern.

(7) “Site Alteration, Alteration or Altered” means development including, but not limited to, removal of, or damage to, vegetation, burning, filling, ditching, dredging, draining, excavation, earth moving, water containment and changes in the natural flow regime, or the effects of such actions.

(8) “Total Site” means land which is under common ownership or is part of a common plan of development, rental, advertising or sale.

(9) “Transportation Facilities” means public and private roadways, roadbeds, waterways, aqueducts, pipelines, transmission lines, public and private airports, and facilities necessary for their maintenance and use, including, but not limited to, borrow pits and drainage works.

Rulemaking Authority 380.05 FS. Law Implemented 380.055 FS. History–New 11-28-73, Formerly 22F-3.03, 27F-3.03, 27F-3.003.

28-25.004 Agricultural Exemption.

The use of any land for the purpose of growing plants, crops, trees, and other agricultural or forestry products, raising livestock or for other purposes directly related to all such uses are exempt from these regulations. Lands lying fallow are deemed to be used for agricultural purposes. However, whenever any person carries out any activity defined in Section 380, F.S., as development or applies for a development permit, as defined in Section 380, F.S., to develop exempted land, these regulations shall apply to such application and to such land.

Rulemaking Authority 380.05 FS. Law Implemented 380.055 FS. History–New 11-28-73, Formerly 22F-3.04, 27F-3.04, 27F-3.004.

28-25.006 Site Alteration.

(1) Site alteration shall be limited to 10% of the total site size, and installation of nonpermeable surfaces shall not exceed 50% of any such area. However, a minimum of 2,500 square feet may be altered on any permitted site.

(2) Except for roads, any nonpermeable surface greater than 20,000 square feet shall provide for release of surface run off, collected or uncollected, in a manner approximating the natural surface water flow regime of the area.

(3) Soils exposed during site alteration shall be stabilized and retention ponds or performance equivalent structures or systems maintained in order to retain run off and siltation on the construction site. Restoration of vegetation to site alteration areas shall be substantially completed within 180 days following completion of a development. Revegetation shall be accomplished with pre-existing species or other suitable species except that undesirable exotic species (see list below) shall not be replanted or propagated.

Australian pine – Casuarina equisetifolia

Bishopwood – Bischofia javanica

Brazilian pepper (holly) – Shinus terebinthfolius

Castor bean – Ricinus communis

Common papaya – Carica papaya

Common snakeplant – Sanseviera trifasciata

Day jessamine – Cestrum diurnum

Hunters robe – Raphidophora aurea

Melaleuca (cajeput) – Melaleuca leucadendra

Queensland umbrella tree – Schefflera actinophylla

Trailing wedelia – Wedelia trilobata

(4) No mangrove trees or salt marsh grasses shall be destroyed or otherwise altered. Plants specifically protected in this regulation include:

Red mangrove – Rhizophora mangle

Black mangrove – Avicennia nitida

White mangrove – Laguncularia racemosa

Needlerush – Juncus roemerianus

Salt cordgrasses – Spartina alterniflora, S. patens, S. cynosuroides, S. spartinae

Seashore saltgrass – Distichlis spicata

(5) Fill areas and related dredge or borrow ponds shall be aligned substantially in the direction of local surface water flows and shall be separated from other fill areas and ponds by unaltered areas of vegetation of comparable size. Dredge or borrow ponds shall provide for the release of storm waters as sheet flow from their downstream end into unaltered areas of vegetation. Access roads to and between fill areas shall provide for the passage of water in a manner approximately the natural flow regime and designed to accommodate the 50 year storm. Fill areas and related ponds shall not substantially retain or divert the total flow in or to a slough or strand or significantly impeded tidal action in any portion of the estuarine zone.

(6) Man-made lakes, ponds, or other containment works shall be constructed with a maximum slope of 30 degrees to a depth of six feet of water. Whenever mineral extraction is completed in new quarrying lakes, shoreline sloping, revegetation and disposal of spoils or tailings shall be completed before abandonment. Existing quarrying lakes are exempt from this provision, except that whenever any person carries out any activity defined in Section 380.04, F.S., as development or applies for a development permit as defined in Section 380.031, F.S., to develop any existing quarrying lake area, these regulations shall apply.

(7) Finger canals shall not be constructed in the Critical Area.

(8) This rule shall not apply to site alterations undertaken in connection with the agricultural use of land or for the conversion of land to agricultural use.

Rulemaking Authority 380.05 FS. Law Implemented 380.055 FS. History–New 11-28-73, Formerly 22F-3.06, 27F-3.06, 27F-3.006.

28-25.007 Drainage.

(1) Existing drainage facilities shall not be modified so as to discharge water to any coastal waters, either directly or through existing drainage facilities. Existing drainage facilities shall not be expanded in capacity or length except in conformance with subsection (2) below; however, modifications may be made to existing facilities that will raise the ground water table or limit salt water intrusion.

(2) New drainage facilities shall release water in a manner approximating the natural local surface flow regime, through a spreader pond or performance equivalent structure or system, either on site or to a natural retention, or natural filtration and flow area. New drainage facilities shall also maintain a ground water level sufficient to protect wetland vegetation through the use of weirs or performance equivalent structure or systems. Said facilities shall not retain, divert, or otherwise block or channel the naturally occurring flows in a strand, slough, or estuarine area.

(3) New drainage facilities shall not discharge water to any coastal waters either directly or through existing drainage facilities.

(4) This rule shall not apply to drainage facilities modified or constructed in order to use land for agricultural purposes or to convert land to such use.

Rulemaking Authority 380.05 FS. Law Implemented 380.055 FS. History–New 11-28-73, Formerly 22F-3.07, 27F-3.07, 27F-3.007.

28-25.008 Transportation.

(1) Transportation facilities which would retain, divert or otherwise block surface water flows shall provide for the re-establishment of sheet flow through the use of interceptor spreader systems or performance equivalent structures and shall provide for passage of stream, strand or slough waters through the use of bridges, culverts, piling construction or performance equivalent structures or systems. Channelization of such areas shall be the minimum length necessary to maintain reasonable flow and prevent weed blockage.

(2) Transportation facilities, constructed substantially parallel to the local surface flow, shall maintain a ground water level sufficient to protect wetland vegetation through the use of weirs or performance equivalent structures or systems and as feasible, the flows in such works shall be released to natural retention filtration and flow areas.

(3) Transportation facility construction sites shall provide for siltation and runoff control through the use of settling ponds, soil fixing or performance equivalent structures or systems.

Rulemaking Authority 380.05 FS. Law Implemented 380.055 FS. History–New 11-28-73, Formerly 22F-3.08, 27F-3.08, 27F-3.008.

28-25.009 Structure Installation.

(1) Placement of structures shall be accomplished in a manner that will not adversely affect surface water flow or tidal action.

(2) Minimum lowest floor elevation permitted for structures shall be at or above the 100 year flood level, as established by the Administrator of the Federal Flood Insurance Administration. The construction of any structure shall meet additional Federal Flood Insurance Land Management and Use Criteria (24 CFR 1910), as administered by the appropriate local agency.

(3) This rule shall not apply to structures used or intended for use in connection with the agricultural use of the land.

Rulemaking Authority 380.05 FS. Law Implemented 380.055 FS. History–New 11-28-73, Formerly 22F-3.09, 27F-3.09, 27F-3.009.

28-25.011 Variances.

Variance procedures provided in local ordinances shall apply to the Area of Critical State Concern. However, in addition to the standards provided in such ordinances, no variance shall be granted for any development within the Critical Area unless such development is designed, consistent with Critical Area regulations, to have minimum adverse impact on the Area’s water storage capacity, surface water and estuarine fisheries. The applicant shall have the affirmative burden of establishing that the development will not have an adverse impact on such resources.

Rulemaking Authority 380.05 FS. Law Implemented 380.055 FS. History–New 11-28-73, Formerly 22F-3.11, 27F-3.11, 27F-3.011.

28-25.012 Appeals.

Appeals from a local government’s decision on development orders in the Area of Critical State Concern shall be made to the Florida Land and Water Adjudicatory Commission by filing a notice of appeal with the Commission in accordance with Section 380.07, F.S.

Rulemaking Authority 380.05 FS. Law Implemented 380.055 FS. History–New 11-28-73, Formerly 22F-3.12, 27F-3.12, 27F-3.012.

28-25.013 Relation to Local Codes.

In case of a conflict between Big Cypress Critical Area regulations and other regulations which are a proper exercise of authority of a governmental jurisdiction, the more restrictive of the provisions shall govern.

Rulemaking Authority 380.05 FS. Law Implemented 380.055 FS. History–New 11-28-73, Formerly 22F-3.13, 27F-3.13, 27F-3.013.

28-25.014 Local Plans and Code Conformity.

Comprehensive plans, comprehensive plan elements, and functional plans and development codes affecting the Critical Area shall support the achievement of the Big Cypress Critical Area objectives and regulations.

Rulemaking Authority 380.05 FS. Law Implemented 380.055 FS. History–New 11-28-73, Formerly 22F-3.14, 27F-3.14, 27F-3.014.

28-25.016 Severability.

If any one or more of the provisions of these regulations or the application of such provisions to any situation, circumstance or person shall for any reason be held invalid, such invalidity shall not affect any other provision of these regulations or the application of such regulations to any other situation, circumstance or person.

Rulemaking Authority 380.05 FS. Law Implemented 380.055 FS. History–New 11-28-73, Formerly 22F-3.16, 27F-3.16, 27F-3.016.
