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12C-1.001 Explanation of Rules.
Rulemaking Authority 213.06(1), 220.51 FS. Law Implemented 220.01, 221.04 FS. History–New 10-20-72, Amended 12-18-83, Formerly 12C-1.01, Amended 12-21-88, 4-8-92, Repealed 3-13-00.

12C-1.002 Declaration of Intent.

Corporations and other artificial entities which are to become partners in a partnership which conducts business, derives income or exists within the state shall be subject to tax under the Florida Income Tax Code, without regard to any other factor which would determine the tax status of that partner for Florida income tax purposes. The partnership’s conduct of business, derivation of income or existence within Florida shall be deemed attributable to the partners, rather than to the partnership itself.

Rulemaking Authority 213.06(1), 220.51 FS. Law Implemented 220.02 FS. History–New 10-20-72, Formerly 12C-1.02, Amended 12-21-88.

12C-1.003 Definitions. 

Any term used in these rules have the meaning which is ascribed to it in Chapter 220, F.S., unless a clearly different meaning is indicated from the context in which the term is used. For the purposes of these rules:

(1) “Apportionment” means the process of assigning business income between states by the use of a formula. If the business activity in respect to any trade or business of a taxpayer occurs both within and without Florida, and if by reason of such business activity, the taxpayer is taxable in another state, the portion of the net income (or net loss) arising from such trade or business which is derived from sources within Florida shall be determined by apportionment. For purposes of apportionment of income, a taxpayer is taxable in another state if:

(a) In that state the business is subject to a net income tax, a franchise tax measured by net income, a franchise tax for the privilege of doing business, or a corporate stock tax, or

(b) That state has jurisdiction to subject the taxpayer to a net income tax regardless of whether, in fact, the state does or does not.

(2) “Allocation” refers to the assignment of nonbusiness income to a particular state. Any taxpayer subject to the taxing jurisdiction of Florida must allocate all of its nonbusiness income or loss within or without Florida in accordance with Section 220.16, F.S.

(3) “Business activity” refers to the transactions and activity occurring in the regular course of a particular trade or business of a taxpayer.

(4) “Business income” means income arising from transactions and activity in the regular course of the taxpayer’s trade or business and includes income from tangible and intangible property if the acquisition, management, and disposition of the property constitute integral parts of the taxpayer’s regular trade or business operations. In essence, all income which arises from the conduct of trade or business operations of a taxpayer is business income. The income of a taxpayer is business income unless clearly classifiable as nonbusiness income.

Cross reference: Rule 12C-1.016, F.A.C.

(5) “Doing business” means actively engaging in any transaction for the purpose of financial gain. A taxpayer will be considered doing business within and without Florida if it has income from business activity which is taxable both within and without Florida. Income derived from or attributable to sources within Florida includes income from tangible or intangible property located or having a situs in Florida and income from any activities carried on in Florida, whether carried on in intrastate, interstate, or foreign commerce.

(6) “Written Notice” means any corporate income tax, franchise tax, or emergency excise tax return required by Section 220.22, F.S., formerly Section 221.04, F.S., or Rule 12C-1.022, F.A.C., amended returns (Form F-1120X or an amended F-1120 or F-1120A), or a final determination made pursuant to an audit.

Rulemaking Authority 213.06(1), 220.51 FS. Law Implemented 220.03, 220.13, 220.15, 220.16, 220.22, 220.63, 220.64 FS. History–New 10-20-72, Amended 10-8-74, 8-4-75, 9-6-76, 4-11-77, 12-18-83, Formerly 12C-1.03, Amended 12-21-88, 4-8-92, 5-17-94, 1-25-12.
12C-1.011 Tax Imposed.

(1) The following activities, notwithstanding others within the meaning of taxable privileges described in Section 220.02, F.S., will be construed as conducting business, earning or receiving income in Florida, or constitute those activities of a resident or citizen of Florida for purposes of this tax, and corporations participating therein are subject to taxation unless exempted by the constitution or the laws of the United States or of Florida.

(a) Incorporation in Florida. A Florida corporation is required to file a Florida corporate income/franchise tax return even though it has no physical existence or activity that takes place in Florida and it does business exclusively in other states or countries.

(b) Maintaining an office or other place of business in Florida. If a salesman holds out his home as an office, the corporation will be deemed to maintain an office in Florida whether or not the salesman is reimbursed for “office space.”

(c)1. Owning or leasing real or tangible personal property in this state.

2. Out-of-state leasing companies will become subject to the tax if tangible personal property that is leased to individuals or corporations, residing or existing outside the state, is transferred to a Florida location. A lessee company that routinely brings property into Florida will create a presumption that the leasing company’s property was brought into Florida. Unless the leasing company can show the property did not enter this state the leasing company will be subject to tax. Thus, leasing aircraft to commercial airlines that routinely fly aircraft into Florida will subject the leasing company to the tax. If the leasing company cannot determine whether the specific aircraft leased is flying into Florida, there will be a presumption that the aircraft has flown into the state if the airline that leased the aircraft routinely flies into Florida. However, if the leasing corporation can demonstrate that its aircraft are not flown into the state, the leasing companies will not be subject to Florida tax. Similarly, leasing railroad cars to shippers who, in turn, engage the services of railroad companies to haul the cars, which travel through Florida, will also subject the leasing company to tax within this state.

3. If a lease is treated as a conditional sales contract for federal tax purposes, the lessor shall not become subject to the Florida corporate income/franchise tax solely because of this paragraph. The making of a safe harbor election for federal tax purposes will not affect the determination for Florida tax purposes of whether the substance of the lease is a conditional sales contract.

(d) Maintaining within Florida a research facility for the exclusive use of a company.

(e) Maintaining in Florida an inventory or merchandise or material for sale, distribution, or manufacture, whether in public, owned, or rented warehouses.

(f) Maintaining in Florida an inventory of tangible personal property on consignment to dealers or agents for sale or display.

(g) Displaying the corporation’s merchandise in leased space on a prolonged or recurring basis.

(h) Assembling, installing, servicing, or repairing the taxpayer’s products in Florida by its agents or employees.

(i) Accepting orders in Florida by its employees.

(j) Selling goods through mobile stores (such as trucks with driver sales-persons).

(k) Making sales that are approved in the state by “independent contractors” who do not hold themselves out as engaged in selling, or soliciting orders for the sale of more than one principal; or making sales through the use of representatives in this state, when activities engaged in exceed those protected by P.L. 86-272 (15 U.S.C. ss. 381-384), which is incorporated by reference in Rule 12C-1.0511, F.A.C.

(l) Having employees that are present in Florida and that perform functions other than the solicitation of sales within Florida.

(m) Performing any service within Florida.

(n) Having corporate officers who have permanent or extended temporary residency (3 months in the aggregate of a 12 month period) within Florida who make management decisions while residing in Florida. If the only officer of the corporation or a key officer of the corporation is residing within Florida, management of the corporation is presumed to be occurring within Florida.

(o) Selling, managing, or providing consulting services in Florida for intangible assets. (Example, investment companies, trusts, brokers.) This does not include out-of-state corporations whose only activity is to manage out-of-state assets for Florida residents. For example, a New York investment company that continues to manage investments for a person who is now a Florida resident will not be subject to the tax for this limited connection with Florida.

(p)1. Selling or licensing the use of intangible property in Florida for taxable years beginning on or after January 1, 1994. For example, licensing the use of a trade name or trademark or patent to a business entity located in Florida will subject a corporation to the corporate income tax.

2. Corporations that during tax years beginning before January 1, 1994, not only licensed the use of a trade name or trademark to a business entity located in Florida, but also provided management services within Florida (including directing the purchases of supplies, on-site inspections, and training seminars within Florida) were subject to the Florida corporate income tax for all years these services were performed.

(q) Conducting seminars in Florida.

(r)1. Conducting management training courses for franchisees or affiliated corporations in Florida.

2. Regularly or systematically visiting franchisees or affiliated corporations in Florida in order to advise on business matters.

(s) Earning or receiving interest by a financial organization, as described in Section 220.15(6), F.S., from loans secured by real or tangible property located in Florida irrespective of place of receipt.

(t) Operating professional sports teams which engage in professional sports activities in Florida. There are a number of factors which are indicative of whether out-of-state corporations which engage in professional sports activities in Florida are conducting business or deriving income within the meaning and intent of Section 220.11(1), F.S.

1. Prior to the regular playing season the team may provide training for its athletes (players) including coaches, staff, etc., at facilities located in Florida. In the regular course of training, the teams will engage in practice or exhibition games in Florida.

2. During the regular playing season the team will play Florida-based teams in Florida.

3. After the close of the regular playing season the team may participate in playoff or championship games in Florida.

4. The corporation may have owned or rented real and tangible property in Florida for the conduct of training or other activities.

5. The corporation shares in gate receipts from games its teams play in Florida.

6. The corporation shares in radio and television receipts from local stations and from networks pursuant to the league contract, some portion of which is attributable to games played in Florida.

(u) Transportation companies traveling in Florida. All corporate transportation companies are subject to the Florida corporate income tax and are required to file Florida corporate income tax returns whenever they have revenue miles in Florida, as the term “revenue miles” is defined in Section 220.151, F.S. Transportation companies that deliver or pick up goods in Florida, as well as corporations that do not have a point of origin or termination within Florida, are subject to the Florida Income Tax Code whenever they have revenue miles in Florida.

(v) Foreign (out-of-state) corporations not otherwise subject to the law but who are partners or members of Florida partnerships or joint ventures are subject to the law by virtue of their membership in such partnerships or joint ventures. Florida partnerships are partnerships doing business, deriving income, or existing in Florida. A partnership will be considered to be existing within Florida if an active partner who participates in management decisions has permanent or extended temporary residency (for 3 months in the aggregate of a 12 month period) within Florida. If an active partner is residing within Florida, management of the partnership is presumed to be occurring within Florida.

(w) Insurers.

1. The issuing of policies of insurance or contracts of annuity under a certificate of authority issued by the Florida Office of Insurance Regulation where the policies or contracts are to be performed in Florida or where the policies insure or cover persons, property, subjects or risks located or resident in Florida.

2. The collecting of premiums on policies of insurance or contracts of annuity on such persons, property, subjects, or risks as described in subparagraph 1. above, when such policies were initially issued by an insurer possessing a certificate of authority issued by the Florida Office of Insurance Regulation.

3. The issuing of policies of insurance or contracts of annuity or the collecting of premiums without possessing a certificate of authority issued by the Florida Office of Insurance Regulation, when the issuing or collecting insurer would have been required to obtain a certificate of authority to engage in those activities.

4. The entering into contracts of reinsurance when such contracts of reinsurance are placed with an approved reinsurer by a ceding insurer domiciled or commercially domiciled in Florida as defined in Chapter 624, F.S., or by either an artificial entity domiciled or resident in Florida or a political subdivision of Florida where either the artificial entity or the political subdivision is engaged in self insurance.

5. Surplus lines insurers with an office or employees located in Florida.

(2) The following activities will not, in themselves, subject a foreign (non-Florida) corporation to the income/franchise tax. However, these exempted activities will not relieve a corporation from taxation if the corporation is otherwise subject to taxation.

(a) Maintaining an account in a Florida bank or savings association.

(b) Holding stock in a Florida corporation or a corporation that is subject to the Florida corporate income/franchise tax.

(c) Having an independent Florida accountant, attorney, or bookkeeper maintain accounting records, audit, or do tax preparation.

(d) Salesmen of the corporation soliciting sales of tangible personal property within Florida, provided none of the activities itemized in subsection (1), or any other activities which will subject the corporation to tax, are performed. The fact that the salesmen reside within Florida will not subject the corporation to the tax.

(e) Salesmen maintaining samples to demonstrate the product or give free samples to a customer. The samples may not be sold.

(f) Providing company cars to salesmen.

(3) Cross reference: Rule 12C-1.022, F.A.C.

(4) A taxpayer’s regular tax liability is equal to 5 1/2 percent of the taxpayer’s net income for the taxable year. However, Florida imposes a corporate alternative minimum tax (AMT). Corporations which pay federal AMT are required to compute Florida AMT. These corporations must compute both regular tax liability and AMT liability. The Florida tax due is the greater of these two amounts. Taxpayers use federal alternative minimum taxable income after the federal exemption allowed under s. 55(d)(2), I.R.C., which is incorporated by reference in Rule 12C-1.0511, F.A.C., as the starting point in computing Florida AMT. The Florida additions, subtractions and $5,000 exemption are generally the same regardless of the starting point. However, the amounts for some additions or subtractions may differ. For example, there is an adjustment to the addition of interest that is exempt for federal tax purposes or the addback of the federal net operating loss. The Florida AMT rate is 3.3 percent of Florida AMT net income.

Cross reference: subsection 12C-1.013(18), F.A.C.

Rulemaking Authority 213.06(1), 220.51 FS. Law Implemented 220.11, 220.12, 220.15, 220.151, 220.22 FS. History–New 1-19-73, Amended 10-20-73, 8-23-76, 12-18-83, Formerly 12C-1.11, Amended 12-21-88, 1-30-90, 4-8-92, 5-17-94, 3-18-96, 3-13-00.

12C-1.012 Net Income Defined.

(1) For a taxpayer doing business within and without the state, net income shall be the portion of the taxpayer’s adjusted federal income for the taxable year which is apportioned to Florida under Section 220.15, F.S., plus the taxpayer’s nonbusiness income for the taxable year which is allocated to Florida under Section 220.16, F.S., less the allowable deduction for child-care facility start-up costs, less the amount of the exemption allowed the taxpayer under Section 220.14, F.S.

(2) For a taxpayer only doing business within the state, net income shall be the taxpayer’s adjusted federal income for the taxable year plus the taxpayer’s nonbusiness income for the taxable year which is allocated to Florida under Section 220.16, F.S., less the allowable deduction for child-care facility start-up costs, less the amount of the exemption allowed the taxpayer under Section 220.14, F.S.

(3) For the purpose of determining the deduction authorized by Section 220.63(5), F.S., any bank or banking organization, as defined in Section 220.62(1) or (4), F.S., is deemed to be an “international banking facility” to the extent that its eligible asset and liability accounts are segregated, or are capable of being segregated, whether or not such status has been established under any other applicable state or federal law.

(a) For the purpose of the sales factor used for apportionment, the “eligible gross income” giving rise to the deduction under Section 220.63(5), F.S., shall be excluded from both the numerator and denominator. Additionally, where the income from these assets is a loss, the removal of amounts from the taxable base will result in an addition to taxable income.

(b) Generally, the phrase “eligible asset and liability accounts” includes only international banking facility deposits, borrowings and extensions of credit as these terms are defined by the Florida Department of Banking and Finance.

Rulemaking Authority 213.06(1), 220.51 FS. Law Implemented 220.12, 220.13, 220.14, 220.15, 220.16, 220.63(5) FS. History–New 10-20-72, Amended 12-18-83, Formerly 12C-1.12, Amended 12-21-88, 4-8-92.

12C-1.013 Adjusted Federal Income Defined.

(1)(a) “Taxable income,” as defined by Section 220.13(2), F.S., is the starting point in determining Florida corporate income tax due.

(b) In general, “taxable income” is the amount of a corporation’s income that is subject to federal tax. However, the federal deductions provided for net operating losses, capital losses, excess charitable contributions, excess pension trust contributions, excess stock bonus and profit-sharing trust contributions are limited by Section 220.13(1)(b), F.S.

(c) Elections under s. 338(h)(10), I.R.C. For federal tax purposes, an election under s. 338(h)(10), I.R.C., can only be made if a consolidated return is being filed that includes both the target corporation and the selling consolidated group. The federal tax treatment of s. 338(h)(10), I.R.C., which is incorporated by reference in Rule 12C-1.0511, F.A.C., will be piggybacked to the greatest extent possible even though the taxpayer is not filing a consolidated Florida return. The target corporation should report the gain attributable to the deemed asset sale on its separate Florida return, if appropriate. The basis in the assets will then be stepped-up for Florida tax purposes to the same extent as for federal income tax purposes.

(d) “Taxable income” for an S corporation is defined as the amount subject to tax under s. 1374, I.R.C., which is incorporated by reference in Rule 12C-1.0511, F.A.C., (built-in gains or capital gains) or s. 1375, I.R.C., which is incorporated by reference in Rule 12C-1.0511, F.A.C. (passive investment income).

(e) For tax years ending on or after July 1, 1998, limited liability companies and foreign limited liability companies qualified to do business in Florida will be allowed to file in the same manner for Florida corporate income tax purposes as for federal tax purposes.

(2) A taxpayer’s “adjusted federal income” means an amount equal to the taxpayer’s taxable income, as defined in Section 220.13(2), F.S., adjusted for the Florida additions required by Section 220.13(1)(a), F.S., and the subtractions provided by Section 220.13(1)(b), F.S.

(3)(a) Adjustments to the federal taxable income reported on Form 1120 by a taxpayer may be necessary. That is, the federal taxable income reported on Form 1120 may not be the federal taxable income to which the additions and subtractions required by Section 220.13, F.S., are made. These adjustments include long-term contract adjustments; adjustments related to depreciation required under Section 220.03(5)(b) and (c), F.S.; consolidated income adjustments for taxpayers grandfathered under the provisions of the flush left paragraph in Section 220.131(1), F.S.; and the installment sales adjustment that may be required for sales prior to October 19, 1980.

(b) Long-term contract adjustment. See subsection 12C-1.042(1), F.A.C.

(c) Depreciation adjustment. Cross reference: Chapter 12C-4, F.A.C.

1. Taxpayers governed by the General Rule pursuant to Section 220.03(5)(a), F.S., for all taxable years beginning on or after January 1, 1981, are required to compute emergency excise tax due under Chapter 221, F.S., but are not required to make an adjustment for depreciation.

2. If Election A was made pursuant to Section 220.03(5)(b), F.S., and depreciable assets were placed in service between January 1, 1981 and December 31, 1981, a depreciation adjustment must be computed for these assets. The adjustment is for the difference, if any, between the depreciation deducted for federal purposes for these assets and the depreciation allowable for these assets under the Internal Revenue Code of 1954, as amended and in effect on January 1, 1980.

3. If Election B was made pursuant to Section 220.03(5)(c), F.S., and depreciable assets were placed in service between January 1, 1981 and December 31, 1986, a depreciation adjustment must be computed for these assets. The adjustment is for the difference, if any, between the depreciation deducted for federal purposes for these assets and the depreciation allowable for these assets under the Internal Revenue Code of 1954, as amended and in effect on January 1, 1980.

(d) Consolidated return adjustment.

1. No consolidated income adjustment is allowed unless an election was properly made under Section 220.131(1), F.S., to file a consolidated return on the same basis as consolidated returns were filed prior to July 19, 1983. Such election must have been made within 90 days of December 20, 1984, or upon filing the taxpayer’s first return after December 20, 1984.

2. If this election was properly made, an adjustment will be required where the membership of the Florida affiliated group included in the Florida consolidated return differs from the membership in the federal affiliated group included in the federal consolidated return. The federal taxable income for the Florida affiliated group must be computed. The computation of the consolidated income of the Florida affiliated group must be made under the procedures, including all intercompany adjustments and eliminations, as are required by s. 1502, I.R.C. An adjustment is required for the difference, if any, between the income of the Florida and federal affiliated groups.

(e) Installment sales adjustment. The installment sales adjustment is not applicable to sales occurring on or after October 19, 1980. For installment sales occurring on or after October 19, 1980, taxpayers reporting income on the installment method for federal income tax purposes shall report such income on the same basis for Florida corporate tax purposes. For installment sales occurring prior to October 19, 1980, taxpayers elected, for Florida corporate tax purposes, to report installment income on the accrual or installment basis. Whichever method was previously elected is binding for all subsequent reporting periods for such installment income, unless permission to change such accounting method is granted by the Department of Revenue.

(4)(a) In computing regular tax due under Section 220.11(2), F.S., an addition to taxable income is required by Section 220.13(1)(a)2., F.S., for all interest which is excluded from federal taxable income, less the associated expenses that were disallowed. This addition includes interest income excluded under s. 103(a), I.R.C., principally interest from state and local debt obligations, and interest income derived from other obligations which are exempt from federal income tax by federal law, by state law, or by the terms of their issue.

(b) In calculating alternative minimum tax due pursuant to Section 220.11(3), F.S., an adjustment to the addition of exempt interest is provided. Cross reference: subparagraph 12C-1.013(19)(b)5., F.A.C.

(c) Earnings received on premiums paid by a savings and loan association into a secondary reserve maintained by the Federal Savings and Loan Insurance Corporation, an instrumentality of the United States, are not excluded from federal taxable income but are merely deferred. Such earnings are taken into account in accordance with the taxpayer’s method of accounting for federal income tax purposes.

(d)1. Where municipal bonds are acquired at market discount, and the discount is not considered to be tax-exempt interest for federal tax purposes, then for Florida tax purposes there will be no requirement for the discounted amount to be added back to federal taxable income. Premiums paid are considered to be an expense associated with exempt interest for purposes of Section 220.13(1)(a)2., F.S.

2. Subsection 1288(a), I.R.C., and Rev. Chapter 73-112 which is incorporated by reference in Rule 12C-1.0511, F.A.C., describes the position of the Internal Revenue Service. This treatment provides, to the extent the discount on state or municipal obligations is original issue discount, it is treated as tax-exempt interest. Therefore, corporations will be required for Florida tax purposes to add back the original issue discount as exempt interest in the same manner as provided by s. 1272, I.R.C., which is incorporated by reference in Rule 12C-1.0511, F.A.C.

(e) Dividends received from Federal Home Loan Bank stock issued prior to March 28, 1942, are not properly classifiable as interest and should not be added back to taxable income under the provision of section 220.13(1)(a)2., F.S.

(5)(a) An addition is required by Section 220.13(1)(a)1., F.S., to federal taxable income equal to the amount of any tax upon or measured by income, paid or accrued as a liability to any state of the United States or to the District of Columbia, which is deductible from gross income in the computation of taxable income for the taxable year. There is no addition required for tax paid to a political subdivision of a state (for example, a city or county) or to the Commonwealth of Puerto Rico, or any territory or possession of the United States, or any foreign country.

(b) The intent of the Legislature when this provision was enacted was to prevent an erosion of the Florida tax base by the amount of the federal tax benefit obtained by paying state income taxes. Therefore, the taxpayer will only be required to add back the amount actually deducted, not an amount that could have been deducted. For example, a taxpayer pays corporate income taxes in 20 states. In computing the deduction allowable for federal purposes, the taxpayer forgets the income tax paid to Georgia. In computing the Florida corporate income tax, the taxpayer only adds back the tax deducted for the 19 states. There is no addback for the Georgia income tax that was not deducted for federal purposes, but was deductible under the Internal Revenue Code. If this error is later discovered, the Department will not require an addback of the amount of the Georgia tax.

(c) For purposes of this subsection, value added taxes will not be construed to be a tax upon or measured by income.

(6) Section 220.13(1)(a)4., F.S., requires a business to add back an amount equal to that portion of the wages or salaries paid or incurred for the taxable year which is equal to the amount allowable as an enterprise zone jobs credit. The addback is for the amount of the credit that is allowable, regardless of whether that amount of credit is actually used in the taxable year or carried forward under the provisions of Section 220.181(1)(d), F.S. Example: In 1992, a taxpayer pays salaries of $1,000 to “new employees”, as defined by Section 220.03(1)(q), F.S. Under the provisions of Section 220.181, F.S., the taxpayer would be allowed a credit of $150 (15%  $1,000). However, the taxpayer has a net operating loss for the taxable year. If the taxpayer intends to claim the $150 as a credit carryover in a future year, the taxpayer is required for the 1992 taxable year to addback $150 to federal taxable income (loss).

(7) Section 220.13(1)(a)5., F.S., requires a business to add back an amount equal to any ad valorem taxes paid which are allowable as an enterprise zone property tax credit. The addback is for the total ad valorem taxes paid or accrued in the taxable year that are eligible for the credit, regardless of whether that amount of credit is actually used in the taxable year or carried forward under the provisions of Section 220.182(1)(b), F.S.

(8)(a) Section 220.13(1)(a)6., F.S., provides for an addition of the amount of emergency excise tax paid or accrued which is deductible for federal income tax purposes.

(b) The Department will only require the taxpayer to add back the amount of emergency excise tax paid or accrued that was actually deducted, not the amount that could have been deducted.

(9) An addback is required by Section 220.13(1)(a)7., F.S., of the amount of assessments paid to guaranty associations which is allowable for the taxable year as a credit. This includes the amounts paid to the Florida Health Maintenance Organization Consumer Assistance Plan.

(10)(a) There will be subtracted from taxable income, to the extent included therein, the amounts provided in paragraphs (b), (c), (d) and (e) of this subsection. However, as to any amount subtracted under this paragraph, such amount will be reduced by all expenses deducted on the taxpayer’s return for the taxable year which are attributable, directly or indirectly, to such subtracted amount. Further, no amount will be subtracted from federal taxable income with respect to dividends paid or deemed paid by a Domestic International Sales Corporation.

(b) A subtraction for subpart F income, included for federal tax purposes under s. 951, I.R.C., is not allowed for taxable years beginning before January 1, 1993. For taxable years beginning on or after January 1, 1993, a subtraction from adjusted federal income is provided for subpart F income reported under s. 951, I.R.C., net of associated expenses. To support the amount of subpart F income claimed, all federal forms, schedules and worksheets associated with I.R.S. Form 5471 must be attached to the Form F-1120.

(c) Dividends treated as received from sources without the United States, as determined under s. 862, I.R.C.

(d) All amounts included in taxable income under s. 78, I.R.C.
(e) All amounts included in taxable income under s. 951A, I.R.C.
(11) Any amount of nonbusiness income included in taxable income must be subtracted therefrom. Cross reference: Rule 12C-1.016, F.A.C.

(12) A Florida subtraction from taxable income is provided by Section 220.13(1)(b)3., F.S., equal to the Florida salary and wages included in determining the federal targeted jobs credit, which were disallowed as an expense on the federal return pursuant to s. 280C(a), I.R.C. There is no subtraction provided for an amount equal to the salary and wages paid to employees in other states which were disallowed as an expense pursuant to s. 280C(a), I.R.C.

(13) A subtraction from taxable income is provided by Section 220.13(1)(b)1., F.S., for the net operating loss deduction allowable for federal income tax purposes under s. 172, I.R.C., the net capital loss allowable for federal purposes under s. 1212, I.R.C., the excess charitable contribution deduction allowable for federal income tax purposes under s. 170(d)(2), I.R.C., and the excess contributions deductions allowable for federal tax purposes under s. 404, I.R.C. Form F-1120, the corporate income tax return, provides for an addback of these amounts subtracted for federal purposes and then a subtraction for these amounts for Florida purposes. The two-step process is for computational ease because the amounts allowed for federal and Florida purposes may be different. Differences may occur because of the apportionment ratio in the year of the loss or the use of the loss when either federal or Florida income was greater than the other.

(14) Adjustments for excess s. 179, I.R.C., expense, special 50 percent bonus depreciation (s. 168(k), I.R.C.), and deferred cancellation of indebtedness income.

(a) Additions Required:

1. For tax years that begin after December 31, 2007, and before January 1, 2015, taxpayers are required to add back the amount of the federal deduction claimed under s. 179, I.R.C., that exceeds $128,000, except for tax years beginning in 2010, in which case taxpayers are required to add back the amount of the federal deduction claimed under s. 179, I.R.C., that exceeds $250,000. All amounts in excess of $128,000 ($250,000 for tax years beginning in 2010) are required to be added back, including amounts carried over from previous tax years under s. 179(b)(3)(B), I.R.C. The increased overall investment limitation contained in s. 179(b)(2), I.R.C., is the same for Florida as it is for federal income tax purposes.

2. Taxpayers are required to add back the amount of the federal deduction claimed as bonus depreciation under s. 168(k), I.R.C., for assets placed in service after December 31, 2007, and before January 1, 2027.

3. For indebtedness acquired after December 31, 2008, and before January 1, 2010, taxpayers are required to add back the gross amount of cancellation of indebtedness income that is deferred under s. 108(i), I.R.C. (relating to business indebtedness discharged by the reacquisition of a debt instrument). The deferral of the deduction for original issue discount in debt for debt exchanges required by s. 108(i)(2), I.R.C., is also required for Florida corporate income tax purposes.

(b) Subtractions allowed for special 50 percent bonus depreciation and s. 179, I.R.C., expense previously added back:

1. In each of the seven tax years commencing with the year the addition is made under Section 220.13(1)(e), F.S., taxpayers may subtract one-seventh of the amount of excess s. 179, I.R.C., expense and one-seventh of the special 50 percent bonus depreciation that is added back under Section 220.13(1)(e), F.S.

2. The total amount that may be subtracted over the seven-year period should equal, but may not exceed, the amounts of s. 179, I.R.C., expense and special 50 percent bonus depreciation that have been added back to Florida taxable income under Section 220.13(1)(e), F.S.

3. Subtractions may be transferred to the surviving company in a merger or acquisition. Otherwise, if a taxpayer ceases to do business during the seven-year period, it may not accelerate, transfer, or otherwise utilize a subtraction.

(c) Subtractions for cancellation of indebtedness deferred under s. 108(i), I.R.C.:

1. Taxpayers may subtract the income required to be added back under Section 220.13(1)(e)3., F.S., when the deferred cancellation of indebtedness income is recognized for federal income tax purposes. The subtraction may not exceed the amount of income from deferred cancellation of indebtedness that is added back under Section 220.13(1)(e)3., F.S.

2. Cancellation of indebtedness income is included in the tax base, but it is excluded from the apportionment formula by all taxpayers under Section 220.15(5)(a), F.S.

(d) A schedule reflecting all of the adjustments made under Section 220.13(1)(e), F.S., must be created and maintained. Taxpayers must also report any additions on Schedule I, Additions and/or Adjustments to Federal Taxable Income, of the Florida Corporate Income/Franchise Tax Return (Form F-1120, incorporated by reference in rule 12C-1.051, F.A.C.), and any subtractions on Schedule II (Subtractions from Federal Taxable Income), of the return for the current tax year. Partnerships filing a Florida Partnership Information Return (Form F-1065, incorporated by reference in Rule 12C-1.051, F.A.C.), are required to make the adjustments required by Sections 220.13(1)(e)1. and 3., F.S., on Part I (Florida Adjustment to Partnership Income), of the return. The additions and subtractions under Sections 220.13(1)(e)1. and 3., F.S., must be reported in Part I of Form F-1065. Partnerships must report the amount of expenses claimed under s. 179, I.R.C., to their partners, so that their partners can compute the amount under subparagraph (14)(a)1., F.A.C.

(e) Basis of Property. The adjustments required by Sections 220.13(1)(e)1. and 2., F.S. (relating to excess s. 179, I.R.C., expense and special 50 percent bonus depreciation), do not affect the basis of the underlying property. The basis of the property for Florida corporate income tax purposes is the same as the basis of the property for federal income tax purposes. If the property is sold or otherwise disposed of, the gain or loss for Florida corporate income tax purposes is the same as the gain or loss for federal income tax purposes and is included in federal taxable income apportioned to Florida. Differences in the apportionment fraction from one year to the next are disregarded. The applicable depreciation conventions, methods, and recovery periods are computed in the same manner as they are computed in determining federal taxable income.

(f) Example: On its calendar-year 2014 federal income tax return, Taxpayer claimed $250,000 in s. 179, I.R.C., expense, of which $25,000 was a carryover from 2011 allowed under s. 179(b)(3)(B), I.R.C. Taxpayer also claimed $300,000 in special 50 percent bonus depreciation under I.R.C. s. 168(k) and $50,000 of depreciation under I.R.C. s. 168(b) for assets placed in service during the 2014 calendar year. Taxpayer is required to add back $122,000 ($250,000 minus $128,000) of s. 179, I.R.C., expense and $300,000 of the special 50 percent bonus depreciation in computing its Florida taxable income. Taxpayer is not required to add back the amount of regular depreciation (non-special 50 percent bonus depreciation) it claimed under s. 168(b), I.R.C., on its 2014 federal income tax return. On its 2014 Florida corporate income tax return, the taxpayer may also claim subtractions for one-seventh of the amount of special 50 percent bonus depreciation required to be added back ($300,000 divided by seven equals $42,857.14) and one-seventh of the amount of s. 179, I.R.C., expense required to be added back ($122,000 divided by seven equals $17,428.57). In each of the subsequent six tax years, the Taxpayer may subtract $42,857.14 and $17,428.57. At the end of these years, the subtractions should equal the amount(s) required to be added back. If Taxpayer disposes of the property, the gain or loss is the same for Florida as it is for federal income tax purposes. Any differences resulting from additions to Florida income are recovered solely through the subtraction process, even though the underlying property may be disposed of or fully depreciated.

(g) Example: In 2009, Taxpayer purchased its own indebtedness, a $10,000 bond it had previously sold for face value. Taxpayer was able to reacquire its bond for $7,000 and elected to defer recognition of the $3,000 of cancellation of indebtedness income under s. 108(i), I.R.C. Under Section 220.13(1)(e), F.S., Taxpayer would add back the deferred cancellation of indebtedness income ($3,000) to Florida income. In 2014 through 2018 (five years from 2009), the Taxpayer is required under s. 108(i), I.R.C., to recognize the $3,000 of cancellation of indebtedness income it deferred in 2009. Therefore, Taxpayer would be allowed under Section 220.13(1)(e), F.S., to subtract the cancellation of indebtedness income as it is recognized for federal tax purposes (provided that this income was added back in computing Florida net income in 2009). When Taxpayer recognizes the $600 of cancellation of indebtedness income in 2014 for federal tax purposes, a Florida subtraction is allowed in 2014 for the same amount, $600. The addition and subtractions to income associated with the cancellation of indebtedness income are excluded from the sales factor of the apportionment formula.

(h) Example: In 2009, Taxpayer issued new indebtedness in order to acquire its previously issued indebtedness. Taxpayer issued a 10-year, $10,000 bond, for $9,000, which was used to purchase a $15,000 bond it had previously sold for face value. The Taxpayer makes an election under s. 108(i), I.R.C., to defer recognition of cancellation of indebtedness income. Taxpayer is prevented by s. 108(i)(2)(A), I.R.C., from amortizing the $1,000 original issue discount on the new $10,000 bond. Under Section 220.13(1)(e), F.S., Taxpayer would add back the deferred cancellation of indebtedness income of $5,000 to Florida income and would also be prohibited from amortizing the $1,000 original issue discount. When Taxpayer recognizes the $5,000 ($1,000 per year) in cancellation of indebtedness income for federal tax purposes, a Florida subtraction is allowed for the same amount (provided that this income was added back in computing Florida net income). The deduction for the $1,000 original issue discount will be recognized for Florida corporate income tax purposes when it is allowed as a deduction for federal tax purposes.

(i) The subtractions allowed by Section 220.13(1)(e), F.S., are the means by which the additions required by section 220.13(1)(e), F.S., are reconciled and recovered. If a taxpayer does not claim a deduction for special 50 percent bonus depreciation, does not claim a deduction for s. 179, I.R.C., expense in excess of $128,000 ($250,000 for tax years beginning in 2010), or does not elect to defer cancellation of indebtedness income pursuant to s. 108(i), I.R.C., on the related federal income tax return(s), no add back is required or subtraction allowed for Florida corporate income tax purposes. Similarly, if a taxpayer did not add back special 50 percent bonus depreciation, or did not add back excess s. 179, I.R.C., expense, or deferred cancellation of indebtedness income because, for example, it was not subject to the Florida corporate income tax in that year, no subtraction is allowed for Florida corporate income tax purposes.

(j) Bonus depreciation claimed for assets placed in service prior to January 1, 2008, is not required to be added back under Section 220.13(1)(e), F.S., Section 179, I.R.C., expense claimed in tax years beginning before January 1, 2008, is not required to be added back. No subtraction is allowed for special 50 percent bonus depreciation, s. 179, I.R.C., expense, or deferred cancellation of indebtedness income unless it has been added back in computing Florida taxable income under Section 220.13(1)(e), F.S.

(15) Net Operating Losses.

(a) Generally, Florida law follows the Internal Revenue Code with respect to the computation and handling of a net operating loss (NOL). However, under Section 220.13(1)(b)1., F.S., a net operating loss may not be allowed as a carryback to years prior to the year of the loss. It may be allowed only as a carryover (NOLCO) and is treated in the same manner and for the same period of time as allowed in s. 172, I.R.C.

(b) In all cases, the NOLCO allowable for a taxable year will be applied after the apportionment factor for the current year has been applied against current year activities.

(c) The Florida portion of a federal loss is determined by the Florida apportionment factor in effect for the year the loss occurred.

(d) A Florida addition or subtraction under Section 220.13(1), F.S., never creates an NOL or increases the amount of a federal NOL. However, adjustments to federal taxable income such as the adjustment for long-term contracts and the adjustment for Election B required under the provisions of Section 220.03(5)(c), F.S., impact the net operating loss and therefore, the carryover for Florida purposes. While a Florida addition or subtraction may never increase the amount of the net operating loss carryover over the federal amount, an adjustment may increase or decrease the net operating loss carryover for Florida purposes.

(e) Section 220.13(1)(d), F.S., provides that no deduction for a NOL will be allowed in a tax year if in a prior tax year the losses have been allowed for Florida tax purposes, notwithstanding the fact that such deduction may not have been fully utilized for federal tax purposes. Therefore, a Florida addition may decrease the amount of NOL carryover the taxpayer has available for Florida purposes.

(f) Only the excess of Florida additions over Florida subtractions will dilute the amount of net operating loss carryover available to the following tax year. Example: A corporation’s taxable income for 1991 was $(200,000). The taxpayer was required pursuant to Section 220.13(1)(a)2., F.S., to addback $100,000 exempt interest. A subtraction of $50,000 was provided by Section 220.13(1)(b)2.b., F.S., for the gross-up of income required by s. 78, I.R.C. The net operating loss carryover will be diluted for Florida tax purposes only by the excess of Florida additions over Florida subtractions. The net operating loss carryover to 1992 will be calculated as $(200,000) ‒ ($100,000 ‒ $50,000). Therefore, the net operating loss carryover available for Florida tax purposes will be $150,000.

(g)1. When a corporation which was a member of an affiliated group that filed a consolidated return ceases to be a member of the affiliated group or is granted permission to file a separate return according to the provisions of Section 220.131, F.S., and Rule 12C-1.0131, F.A.C., the portion of any consolidated net operating loss attributable to that member will be determined as follows: The consolidated net operating loss is multiplied by a fraction, the numerator of which is the separate net operating loss of such corporation, and the denominator of which is the sum of the separate net operating losses of all members of the group in such year having such losses. The net operating loss carryover that is allocated to that corporation is based on the consolidated apportionment factor in effect for the year of the loss.

2. Example 1. ABC affiliated group filed a consolidated Florida return in 1992. The consolidated apportionment factor was .300000. The incomes (losses) of the members were as follows:

	
	A 
	B 
	C 
	Consolidated 

	Federal Taxable 
	
	
	
	

	Income (Loss)
	$(5,000)
	$500
	$(1,500) 
	$(6,000) 

	Florida Additions
	-0- 
	-0- 
	-0- 
	-0- 

	Florida Subtractions
	-0- 
	-0- 
	-0- 
	-0- 

	Total
	$(5,000)
	$500
	$(1,500)
	$(6,000) 

	Apportioned Loss
	
	
	
	$(1,800) 

	A’s portion: 
	$(5,000)  $(6,000)  .300000 = $ (1,385) 

	
	(6,500) 
	
	
	

	B’s portion:
	$0  $ (6,000)  .300000 = $ 0 

	C’s portion: 
	$(1,500)  $ (6,000)  .300000 = $ (415) 

	
	(6,500) 
	
	
	


3. Example 2: ABC affiliated group filed a consolidated Florida return in 1992. The consolidated apportionment factor was .300000. The incomes (losses) of the members were as follows:

	
	A 
	B 
	C 
	Consolidated 

	Federal Taxable
	
	
	
	

	Income (Loss)
	$(5,000)
	$500
	$(1,500) 
	$(6,000) 

	Florida Additions
	1,000 
	-0- 
	-0- 
	 1,000 

	Florida Subtractions
	-0- 
	-0- 
	-0- 
	-0- 

	Total
	$(4,000)
	$500
	$(1,500)
	$(5,000) 

	Apportioned Loss
	
	
	
	$(1,500) 

	A’s portion:
	$(4,000)  $(5,000)  .300000 = $ (1,091) 
	

	
	(5,500)
	
	
	

	B’s portion:
	$0  $ (5,000)  .300000 = $ 0 

$(1,500)  $(5,000)  .300000 = $(409) 
	

	C’s portion:
	
	

	
	(5,500)
	
	
	


4. Example 3: ABC affiliated group filed a consolidated Florida return in 1992. The consolidated apportionment factor was .300000. The incomes (losses) of the members were as follows:

	
	A 
	B 
	C 
	Consolidated

	Federal Taxable 
	
	
	
	

	Income (Loss)
	$ (5,000)
	$ 500
	$ (1,500)
	$ (6,000)

	Florida Additions
	-0- 
	1000
	1,000
	2,000

	Florida Subtractions
	1,000 
	-0- 
	-0- 
	1,000

	Total
	$(6,000)
	$1,500
	$(500)
	$(5,000) 

	Apportioned Loss
	
	
	
	$(1,500) 

	A’s portion:
	$(6,000)  $ (5,000)  .300000 = $ (1,385) 
	

	
	6,500 
	
	
	

	B’s portion:
	$ 0  $ (5,000)  .300000 = $ 0 
	

	C’s portion:
	$ ( 500)  $ (5,000)  .300000 = $ (115) 
	

	
	(6,500)
	
	
	


It should be noted that the reason the subtraction is allowed to increase the NOL allocated to A is that subtractions are allowed to the extent of additions in calculating the net operating loss carryover. Therefore, all of the subtraction was allowed in computing the consolidated NOL carryover.

5. Example 4: ABC affiliated group filed a consolidated Florida return in 1992. The consolidated apportionment factor was .300000. The income (losses) of the members were as follows:

	
	A 
	B 
	C 
	Consolidated

	Federal Taxable
	
	
	
	

	Income (Loss)
	$(5,000)
	$500
	$(1,500)
	$(6,000)

	Florida Additions
	-0- 
	-0- 
	-0- 
	-0- 

	Florida Subtractions
	-0- 
	-0- 
	(2,000)
	-0- 

	Total
	$(5,000)
	$500
	$(1,500)
	$(6,000)

	Apportioned Loss
	
	
	
	$(1,800)

	A’s portion:
	$(5,000)  $ (6,000)  .300000 = $ (1,385)
	

	
	6,500 
	
	
	

	B’s portion:
	$ 0  $ (6,000)  .300000 = $ 0
	

	C’s portion:
	$ (1,500)  $ (6,000)  .300000 = $ ( 415)
	

	
	(6,500)
	
	
	


The subtractions for C are not included within the calculation of the allocation of the NOL because the subtractions may not increase the consolidated NOL.

(h) In the event of a corporate reorganization in which the tax attributes are carried over for federal tax purposes (for example, as provided in s. 381, I.R.C., which is incorporated by reference in Rule 12C-1.0511, F.A.C.), the net operating losses will be carried over for Florida purposes.

(i) Net operating losses carried over into unitary reporting years are limited by the separate return limitation year (SRLY) rules promulgated under the I.R.C. For taxable years beginning on or after September 1, 1982, and before September 1, 1984, the unitary reporting concepts must be used by members of a unitary business group. A net operating loss incurred during a unitary reporting year, determined before application of the NOLCO from any prior year, is attributed to each unitary group member based on its share of the unitary group’s combined net operating loss for that year. A member’s share of the unitary NOL is determined by multiplying the combined NOL by a factor which consists of that member’s own Florida numerators over the group’s combined denominators. In a tax year subsequent to the unitary years, the use of the attributable share of this NOLCO is limited by the member’s adjusted federal income or share thereof, determined before subtraction of the NOLCO, apportioned to Florida for the subsequent tax year.

(j) Section 382, I.R.C., generally limits on an annual basis the use of a net operating loss carryforward of an acquired corporation to the equity value of the acquired corporation at the time of acquisition multiplied by a defined interest rate factor. Florida piggybacks the federal provisions in s. 382, I.R.C., which is incorporated by reference in Rule 12C-1.0511, F.A.C., concerning the limitation on the use of any NOL carryforward of an acquired corporation. In computing the Florida corporate income tax, a deduction for the NOL carryover will be allowed to the extent of the amount allowed for federal purposes, provided that the deduction does not exceed the total amount of the Florida NOL carryover available in such taxable year.

(k) Section 108, I.R.C., limits any net operating loss or net operating loss carryover in a year in which there has been a discharge of indebtedness. Florida piggybacks the federal provisions in s. 108, I.R.C., which is incorporated by reference in Rule 12C-1.0511, F.A.C., concerning the limitation of any net operating loss or net operating loss carryover in a year in which there has been a discharge of indebtedness. For Florida purposes, the net operating loss must be recalculated to reflect the reduction for any discharge of indebtedness. This amount is adjusted by the additions and subtractions required by Section 220.13, F.S. The apportionment factor for the year of the loss would then be applied.

(l) With respect to Florida’s AMT, the Florida Income Tax Code does not create a separate NOL for AMT purposes. Therefore, any amount of a NOL carryover that is allowed to be subtracted in calculating Florida tax due, whether regular tax or AMT, will reduce the amount of NOL carryover available. Section 220.13(1)(d), F.S., provides that no deduction for NOLs will be allowed in a tax year if in a prior tax year the losses have been allowed for Florida tax purposes, notwithstanding the fact that such deduction may not have been fully utilized for federal tax purposes. Example: A taxpayer calculates the 1991 tax liability as follows:

	
	Regular tax
	AMT

	Tentative apportioned adjusted federal income
	$1,500,000
	$2,500,000

	NOL carryforward available
	(2,000,000)
	(2,000,000)

	Adjusted federal income apportioned to Florida
	$(500,000)
	$500,000


The taxpayer would not have any NOL carryover available for use in subsequent years since the $2,000,000 of NOL carryover was already allowed for Florida tax purposes against the 1991 alternative minimum taxable income.

(m)1. A taxpayer may be allowed a net operating loss carryforward for Florida tax purposes from a year the corporation has federal and Florida alternative minimum tax due. The Florida net operating loss carryforward for Florida tax purposes will be limited to the amount of net operating loss carryforward available without the application of alternative minimum tax calculation.

2. Example: For 1991, the taxpayer’s regular federal taxable income was $(100,000). Due to federal alternative minimum tax adjustments and preference items the taxpayer paid federal alternative minimum tax. The taxpayer was required for Florida purposes to calculate both regular and alternative minimum tax. Florida additions to taxable income for regular tax purposes were $50,000. For Florida purposes, the taxpayer would be allowed a net operating loss carryover of $50,000 to subsequent tax years, even though Florida AMT was paid in 1991.

(16) Net Capital Loss Carryovers.

(a) A net capital loss may only be allowed as a carryover and is treated in the same manner and for the same period of time as allowed in s. 1212, I.R.C. In all cases, the net capital loss carryover allowable for a taxable year will be applied after the apportionment factor for the current year has been applied against current year activities.

(b)1. The Florida portion of a federal net capital loss carryforward is determined by the Florida apportionment factor in effect for the year the loss occurred.

2. If a corporation that was a member of an affiliated group that filed a consolidated return ceases to be a member of the affiliated group or is granted permission to file a separate return according to the provisions of Section 220.131, F.S. and Rule 12C-1.0131, F.A.C., the portion of any consolidated net capital loss attributable to that member is an amount equal to the consolidated net capital loss multiplied by a fraction, the numerator of which is the separate net capital loss of such corporation, and the denominator of which is the sum of the separate net capital losses of all members of the group in such year having such losses. The net capital loss carryover that is allocated to that corporation is based on the consolidated apportionment factor in effect for the year of the loss.

(c) For Florida income tax purposes, a capital loss is allowed to the extent it is allowed for federal tax purposes. That is, it is allowed to the extent of capital gains for federal purposes provided the deduction does not exceed the Florida carryover available.

(d) In the event of a corporate reorganization in which the tax attributes are carried over for federal tax purposes (for example, as provided in s. 381, I.R.C., which is incorporated by reference in Rule 12C-1.0511, F.A.C.), the net capital losses will be carried over for Florida purposes.

(17) Excess Charitable Contributions.

(a) The excess charitable contribution deduction provided by s. 170(d)(2), I.R.C., allowable for a taxable year will be applied after the apportionment factor for the current year has been applied against current year activities.

(b)1. The Florida portion of a federal excess charitable contribution carryforward is determined by the Florida apportionment factor in effect for the year the excess occurred.

2. If a corporation that was a member of an affiliated group that filed a consolidated return ceases to be a member of the affiliated group or is granted permission to file a separate return according to the provisions of Section 220.131, F.S., and Rule 12C-1.0131, F.A.C., the portion of any excess charitable contribution carryforward attributable to that member is an amount equal to the consolidated excess charitable contribution multiplied by a fraction, the numerator of which is the separate excess charitable contribution of such corporation, and the denominator of which is the sum of the separate excess charitable contributions of all members of the group in such year having such excess. The excess charitable contribution carryover that is allocated to that corporation is based on the consolidated apportionment factor in effect for the year of the excess.

(c) If a contribution is deductible according to the federal limitation of 10 percent of federal taxable income, there is no additional limitation for Florida. The deduction for the initial contribution is not limited to 10 percent of Florida’s taxable income; the federal deduction is simply already incorporated in federal taxable income, which is the starting point for Florida. The charitable contributions determined to be in excess for federal purposes are apportioned to Florida based upon Florida apportionment factor. This apportioned amount would be the Florida excess charitable contributions for the taxable year. A deduction for an excess contribution carryover would be allowed for Florida purposes to the extent claimed for federal purposes, as long as the deduction did not exceed the total amount of the Florida carryover to the taxable year. The excess charitable contribution deduction may not create or increase a net operating loss for Florida.

(d) In the event of a corporate reorganization in which the tax attributes are carried over for federal tax purposes (for example, as provided in s. 381, I.R.C., which is incorporated by reference in Rule 12C-1.0511, F.A.C.), the excess charitable contributions will be carried over for Florida purposes.

(18) Excess Contribution Deduction.

(a) The excess contributions deduction provided by s. 404, I.R.C., which is incorporated by reference in Rule 12C-1.0511, F.A.C., allowable for a taxable year will be applied after the apportionment factor for the current year has been applied against current year activities.

(b)1. The Florida portion of a federal excess contributions carryforward is determined by the Florida apportionment factor in effect for the year the excess occurred.

2. When a member of an affiliated group that filed a consolidated return is no longer included in the consolidated return of that affiliated group, the excess contributions carryover that is allocated to that corporation is based on the consolidated apportionment factor in effect for the year of the contribution.

(c) If a contribution is deductible according to the federal limitation, there is no additional limitation for Florida. The deduction for the initial contribution is not separately computed in computing Florida adjusted federal income; the federal deduction is simply already incorporated in federal taxable income, which is the starting point for Florida. The contributions determined to be in excess for federal purposes are apportioned to Florida based upon the Florida apportionment factor. This apportioned amount would be the Florida excess contributions for the taxable year. A deduction for an excess contribution carryover would be allowed for Florida purposes to the extent claimed for federal purposes, as long as the deduction did not exceed the total amount of the Florida carryover to the taxable year. The excess contribution deduction may not create or increase a net operating loss for Florida.

(d) In the event of a corporate reorganization in which the tax attributes are carried over for federal tax purposes (for example, as provided in s. 381, I.R.C., which is incorporated by reference in Rule 12C-1.0511, F.A.C.), the excess contributions will be carried over for Florida purposes.

(19) Florida Alternative Minimum Tax.

(a) For taxable years beginning on or after January 1, 2018, no taxpayer is required to pay Florida Alternative Minimum Tax (AMT) because no corporate income taxpayer is required to pay federal AMT. However, a taxpayer with previously earned Florida AMT credits must compute Florida AMT to determine the amount of Florida AMT credit allowable against Florida corporate income tax.

(b)1. For taxable years beginning before January 1, 2018, a corporation subject to the Florida Income Tax Code may be required to pay an alternative minimum tax. Florida AMT is equal to 3.3 percent of the Florida alternative minimum taxable income. Corporations required to pay federal AMT must compute the amount of regular Florida corporate income tax and the amount of Florida AMT that may be due. The corporation is liable for whichever amount is greater.

2. A taxpayer is not liable for the Florida AMT unless liable for the federal AMT. A taxpayer who is part of an affiliated group that filed a federal consolidated return and was not liable for federal AMT is not liable for Florida AMT when filing on a separate return basis. The entity is not subject to Florida AMT regardless of the amounts of federal tax preference items contained in the separate return. A corporation that is part of an affiliated group that filed a consolidated return for federal income tax purposes, and paid the federal AMT, must compute Florida AMT, even if it files a separate return for Florida. This requirement applies even if the individual corporation would not have been subject to federal AMT if a separate return had been filed.

3. The computation of the Florida alternative minimum taxable income is similar to the computation of the regular Florida taxable income. The primary difference is the starting point for the computation. Florida uses federal alternative minimum taxable income as the starting point in determining Florida AMT, after allowance of the federal exclusion amount provided in s. 55(d)(2), I.R.C.

4. The adjustments, additions, and subtractions provided in Section 220.13, F.S., are applied to the Florida alternative minimum taxable income amount to arrive at adjusted federal income. The tax base is adjusted by the same type of adjustments, additions, and subtractions that are made to the regular federal taxable income when the regular Florida corporate income tax is computed. Because different amounts may be included within the base (the “starting point”), there may be differences in the amounts of the adjustments, additions, and subtractions.

5. An addition that must be made when computing the Florida AMT is for the amount of interest that is exempt for federal income tax purposes. Section 220.13(1)(a)2., F.S., requires interest excluded from federal taxable income under s. 103(a), I.R.C., less the associated expenses, be added to the taxpayer’s federal taxable income. However, this subparagraph excludes 60 percent of the amounts already included in the federal alternative minimum taxable income, including interest on private activity bonds issued after August 7, 1986. If the federal Adjusted Current Earnings adjustment includes interest exempt under s. 103(a), I.R.C., there is an exclusion of 60 percent of the amount included in the federal Adjusted Current Earnings adjustment.

6.a. An addition is required when computing the Florida AMT for the federal net operating loss (NOL) deduction. When computing adjusted federal taxable income on the Florida corporate income/franchise tax return for regular Florida tax purposes, the taxpayer must add back the amount of the regular federal NOL deduction. When computing adjusted federal taxable income on the Florida return for Florida AMT purposes, the taxpayer is only required to add back the amount of the federal AMT NOL deduction.

b. The Florida NOL deduction allowed, for purposes of AMT, is the Florida portion of the federal loss apportioned to Florida as provided in this section. The Florida Income Tax Code does not create a separate NOL for AMT purposes.

c. The Florida Income Tax Code does not limit the amount of the NOL deduction to 90 percent of the alternative minimum taxable income before the NOL deduction.

d. The amount of the Florida NOL carryover is reduced by the amount of the NOL deduction used in computing the Florida corporate income tax, whether AMT or regular corporate income tax is finally determined to be due.

e. As with regular Florida corporate income tax, the use of an NOL carryover is not optional. It will be deemed used if it is available.

f. Cross reference: subsection 12C-1.013(15), F.A.C.

7. A possible adjustment when computing Florida AMT is the depreciation adjustment for Election A and Election B taxpayers. If there is an adjustment that is required when computing federal AMT to the depreciation expense for property placed in service between January 1, 1981, and December 31, 1986, then the amount of adjustment required is different when Florida AMT is computed.

8. The Florida Income Tax Code allows the income tax credits listed in Section 220.02(8), F.S. to be used against the amount of Florida AMT due. The use of a tax credit against Florida AMT is not optional and will be deemed used if it is available.

9. If the Florida AMT is paid, an alternative minimum tax credit is allowed by Section 220.186, F.S., in subsequent years. Cross reference: Rule 12C-1.0186, F.A.C.

(20) Adjustments from partnerships. Parts I and II of Form F-1065, Florida Partnership Information Return, are used to report to the partner and the State each partner’s share of the Florida partnership’s adjustments.

(21) Notwithstanding any other provision of these rules, any increment of any apportionment factor which is directly related to an increment of gross receipts or income which is deducted, subtracted, or otherwise excluded in determining adjusted federal income shall be excluded from both the numerator and denominator of such apportionment factor. Further, all valuations made for apportionment factor purposes shall be made on a basis consistent with the taxpayer’s method of accounting for federal income tax purposes.

Rulemaking Authority 213.06(1), 220.51 FS., Section 3, Chapter 2009-192, L.O.F. Law Implemented 220.02(3), 220.03(5), 220.13, 220.131(1), 220.43(1), (3) FS. History–New 10-20-72, Amended 1-19-73, 10-20-73, 10-8-74, 4-21-75, 5-10-78, 11-13-78, 12-18-83, Formerly 12C-1.13, Amended 12-21-88, 12-7-92, 5-17-94, 10-19-94, 3-18-96, 10-2-01, 4-14-09, 6-28-10, 7-20-11, 1-10-17, 1-8-19, 12-12-19.
12C-1.0131 Adjusted Federal Income; Affiliated Groups.

(1) Unless otherwise distinctly expressed, the terms used in this section shall have the same meaning as when used in a comparable context in the federal income tax regulations for consolidated returns. The term “common parent” as used in the federal regulations shall have the same meaning for Florida corporate tax purposes, and all references to the “Commissioner” or “District Director” in the federal regulations shall be construed to mean “the Executive Director or the Executive Director’s designee” for purposes of these rules.

(a)1. An affiliated group of corporations, as defined in these rules, which did not file a Florida consolidated return for the immediately preceding taxable year, may file a consolidated return in lieu of separate returns for the taxable year, provided the common parent is subject to the Florida Income Tax Code and each corporation which has been a member during any part of the taxable year for which the consolidated return is to be filed consents, in the manner provided in paragraph (e) of this subsection, to be bound by the provisions of these requirements and all applicable sections of the federal consolidated returns regulations.

2. A subgroup of the affiliated group may not file a consolidated return.

(b) If a group wishes to exercise its privilege of filing a consolidated return, such consolidated return must be filed not later than the date prescribed, including extensions of time, for the filing of the common parent’s return. Such consolidated return may not be withdrawn after such last day but the group may change the basis of its return at any time prior to such last day.

(c) The consolidated return shall be made on Form F-1120 for the group by the common parent corporation. The parent corporation of the group must attach Form F-851 (affiliations schedule) to the consolidated return. If the Florida and federal groups are identical, a copy of federal Form 851 may be substituted for Form F-851.

(d) If a group wishes to exercise its privilege of filing a consolidated return, then a Form F-1122 must be executed by each subsidiary and must be attached to the consolidated return for such year. Form F-1122 shall not be required for a taxable year if a Florida consolidated return was filed (or was required to be filed) by the group for the immediately preceding taxable year.

(e) If any eligible member of the group fails to file Form F-1122, the Executive Director or the Executive Director’s designee may, under the facts and circumstances, determine that such member has joined in the making of a consolidated return by such group. If the Executive Director or the Executive Director’s designee determines that the member has joined in the making of the consolidated return, such member shall be treated as if it had filed a Form F-1122 for such year for purposes of paragraph (e) of this subsection. The following circumstances, among others, will be taken into account in making this determination:

1. Whether or not the income and deductions of the members were included in the consolidated return;

2. Whether or not a separate return was filed by the member for that taxable year; and,
3. Whether or not the member was included in the affiliations schedule, Form F-851 or federal Form 851, as provided in paragraph (d) of this subsection.

(f) If any eligible member has failed to join in the making of a consolidated return under either paragraph (e) or (f) of this subsection, then the tax liability of each member of the group shall be determined on the basis of separate returns unless the common parent establishes to the satisfaction of the Executive Director or the Executive Director’s designee that the failure of such member to join in the making of the consolidated return was due to a mistake of law or fact, or to inadvertence. In such case, such member shall be treated as if it had filed a Form F-1122 for such year for purposes of paragraph (e) of this subsection, and thus joined in the making of the consolidated return for such year.

(g) The common parent, for all purposes other than the making of the consent required by paragraphs (a) and (b) of this subsection, shall be the sole agent for each subsidiary in the group, duly authorized to act in its own name in all matters relating to the tax liability for the consolidated return year. No subsidiary shall have authority to act for or to represent itself in any such matter. The provisions of this paragraph shall apply whether or not a consolidated return is made for any subsequent year and whether or not one or more subsidiaries have become or have ceased to be members of the group at any time. If a subsidiary has ceased to be a member of the group and if such subsidiary files written notice of such cessation with the Executive Director or the Executive Director’s designee, then upon request of such subsidiary, the Executive Director or the Executive Director’s designee will furnish it with a copy of any notice of deficiency in respect of the tax for a consolidated return year for which it was a member. The filing of such written notification and request by a corporation shall not have the effect of limiting the scope of the agency of the common parent.

(h) Unless the Executive Director or the Executive Director’s designee agrees to the contrary, an agreement entered into by the common parent extending the time within which a notice of deficiency may be issued or levy or proceeding in court begun in respect of the tax for a consolidated return year shall be applicable to each corporation which was a member of the group during any part of such taxable year and to each corporation the income of which was included in the consolidated return for such taxable year, notwithstanding that the liability of any such corporation is subsequently computed on the basis of a separate return under these regulations.

(i) If the common parent corporation contemplates dissolution, or is about to be dissolved, or if for any other reason its existence is about to terminate, it shall forthwith notify the Executive Director or the Executive Director’s designee of such fact and designate another member to act as its agent in its place to the same extent and subject to the same conditions and limitations as are applicable to the common parent. If the notice thus required is not given by the common parent, the remaining members may, subject to the approval of the Executive Director or the Executive Director’s designee, designate another member to act as such agent, and notice of such designation shall be given to the Executive Director or the Executive Director’s designee. Until a notice in writing designating a new agent has been approved by the Executive Director or the Executive Director’s designee, any notice of deficiency or other communications mailed to the common parent shall be considered as having been properly mailed to the agent of the group. If the Executive Director or the Executive Director’s designee has reason to believe that the existence of the common parent has terminated, the Executive Director or the Executive Director’s designee may, if deemed advisable, deal directly with any member in respect of its liability.

(2) If the Executive Director or the Executive Director’s designee establishes that members of an affiliated group of corporations which are subject to tax have engaged in non-arms’s length transactions which cause a material distortion of income apportioned to this state, the Executive Director or the Executive Director’s designee may require the filing of a consolidated return in order to fairly represent the tax base attributable to this state.

(3)(a)1. A group which filed, or was required to file, a consolidated return for the immediately preceding taxable year is required to file a consolidated return for the taxable year unless it has permission to discontinue filing consolidated returns under paragraph (b) or (c) of this subsection; or as long as a federal consolidated return is filed.

2. The requirement set forth in Section 220.131(1), F.S., that the parent company of an affiliated group must be subject to the Florida Income Tax Code is a condition that is necessary for an affiliated group to make an election to file a Florida consolidated return. There is no requirement in Section 220.131, F.S., that the parent be subject to the Florida Income Tax Code in each subsequent year. Therefore, the affiliated group may not break its consolidated election because the parent company no longer has nexus with Florida.

(b)1. Notwithstanding that a consolidated return is required for a taxable year, the Executive Director or the Executive Director’s designee is authorized to grant permission to a group to discontinue filing consolidated returns. Any such application shall be made to Technical Assistance and Dispute Resolution, P.O. Box 7443, Tallahassee, Florida 32314-7443, and shall be made not later than the 90th day before the due date for the filing of the consolidated return, including extensions of time. Permission to revoke will be contingent upon an agreement between the taxpayer and the Executive Director or the Executive Director’s designee to the terms, conditions, and adjustment under which the change will be effected.

2. The Executive Director or the Executive Director’s designee is authorized to grant permission to a group to discontinue filing consolidated returns if the net result of all amendments to the Florida Income Tax Code or the Internal Revenue Code or regulations with effective dates commencing within the taxable year has a substantial adverse effect on the consolidated tax liability of the group for such year relative to what the aggregate tax liability would be if the members of the group filed separate returns for such year. Other factors which will be taken into account in determining whether good cause exists for granting permission to discontinue filing consolidated returns beginning with the taxable year include:

a. Changes in law or circumstances, including changes which do not affect income tax liability;

b. Changes in law which are first effective in the taxable year and which result in a substantial reduction in the consolidated net operating loss for such year relative to what the aggregate net operating losses would be if the members of the group filed separate returns for such year; and,
c. Changes in the Florida Income Tax Code or the Internal Revenue Code or regulations which are effective prior to the taxable year but which first have a substantial adverse effect on the filing of a consolidated return relative to the filing of separate returns by members of the group in such year.

3. Permission to revoke may be contingent upon an agreement between the taxpayer and the Executive Director or the Executive Director’s designee to the terms, conditions, and adjustment under which the change will be effected.

(c) The Executive Director or the Executive Director’s designee may grant all groups or a particular class of groups permission to discontinue filing consolidated returns if any provision of the Florida Income Tax Code or the Internal Revenue Code or regulations has been amended and such amendment is of the type which could have a substantial adverse effect on the filing of consolidated returns by substantially all groups or all such groups, as the case may be, relative to the filing of separate returns. Ordinarily, the permission to discontinue shall apply to the taxable year which includes the effective date of such amendment.

(d) If a group has permission under paragraph (b) or (c) of this subsection to discontinue filing consolidated returns for any taxable year and such group wishes to exercise such election, then the common parent must file a separate return for such year on or before the last day prescribed by law including extensions of time for the filing of the consolidated return for such year.

(e) A group shall be considered as remaining in existence, for the purposes of these rules, in accordance with the rules prescribed in s. 1.1502-75(d) of the Federal Income Tax Regulations.

(f) If a consolidated return includes the income of a corporation which was not a member of the group at any time during the consolidated return year, the tax liability of such corporation will be determined upon the basis of a separate return (or a consolidated return of another group, if paragraph (1)(f) or (3)(a) of this section applies), and the consolidated return will be considered as including only the income of the corporations which were members of the group during that taxable year. If a consolidated return includes the income of two or more corporations which were not members of the group but which constitute another group, the tax liability of such corporations will be computed in the same manner as if separate returns had been made by such corporations unless the Executive Director or the Executive Director’s designee upon application, approves the making of a consolidated return for the other group, or unless, under paragraph (a) of this subsection, a consolidated return is required for the other group.

(g) In any case in which amounts have been assessed and paid upon the basis of a consolidated return and the tax liability of one or more of the corporations included in the consolidated return is to be computed in the manner described in paragraph (f) of this subsection, the amounts so paid shall be allocated between the group composed of the corporations properly included in the consolidated return and each of the corporations the tax liability of which is to be computed on a separate basis (or on the basis of a consolidated return of another group) in such manner as the corporations which were included in the consolidated return may, subject to the approval of the Executive Director or the Executive Director’s designee, agree upon; or, in the absence of an agreement upon the method used in allocating the tax liability of the members of the group, under s. 1552(a) of the Internal Revenue Code.

(h) The taxable year of members of the group, including rules for changing to the parent’s taxable year, income to be included in the consolidated return, income to be included in and the time for making separate returns for periods not included in a consolidated return for the purposes of these rules shall be in accordance with the rules prescribed in the federal income tax regulations.

(4)(a) Unless otherwise provided by these rules or manifestly inconsistent with the provisions of the Florida Income Tax Code, the consolidated taxable income for a consolidated return year under these rules shall be determined in the same manner and under the same procedures, including intercompany adjustments and eliminations, as are required by the federal income tax regulations in the case of a federal consolidated return.

(b) If the Florida affiliated group differs in its members from the federal affiliated group because of an election made within 90 days of December 20, 1984, or upon filing the taxpayer’s first return after December 20, 1984, to file consolidated returns on the same basis that consolidated returns were filed for the taxable year immediately preceding the taxable year beginning on or after September 1, 1982, such non-qualifying members shall not be considered includible corporations and all computations hereunder shall be made as if such members were not members of the affiliated group.

(c) The apportionment provisions of Section 220.15, F.S., shall be taken into account by an affiliated group doing business within and without Florida.

(5) Estimated tax. Cross reference: Rule 12C-1.034, F.A.C.

Rulemaking Authority 213.06(1), 220.131(1), 220.51 FS. Law Implemented 220.13, 220.131, 220.15, 220.151, 220.152 FS. History–New 10-20-72, Amended 10-20-73, 8-4-75, 8-23-76, 12-18-83, Formerly 12C-1.131, Amended 12-21-88, 4-8-92, 5-17-94, 3-18-96.

12C-1.0135 Unitary Business Groups; Special Requirements.
Rulemaking Authority 213.06, 220.135(4), 220.51 FS. Law Implemented 120.53(1)(b), 220.135 FS. History–New 12-18-83, Formerly 12C-1.135, Amended 12-21-88, Repealed 4-8-92.

12C-1.015 Apportionment of Adjusted Federal Income.

(1) For taxable years beginning on or after January 1, 1991, corporations will apportion their adjusted federal income in accordance with Section 220.15, F.S., only if they are doing business within and without Florida. A taxpayer will be considered doing business within and without this state if it has income from business activity which is taxable both within and without Florida.

(a) In determining whether or not a taxpayer is doing business within and without Florida, a taxpayer will be considered doing business without this state if the corporation is taxable in another state, provided:

1. That state subjects the business to a net income tax, a franchise tax measured by net income, a franchise tax for the privilege of doing business, or a corporate stock tax, or,

2. That state has jurisdiction to subject the taxpayer to a net income tax regardless of whether, in fact, the state does or does not.

(b)1. States have the jurisdiction to impose an income tax on any corporation that incorporates within their state. This is true regardless of whether the corporation exists or conducts business within their state. Therefore, corporations that have incorporated outside Florida may apportion income in accordance with Section 220.15, F.S.

2. In general, whether a state has jurisdiction to subject a Florida corporation to a net income tax is dependent on whether the activities within the state fall within or without the limitations prescribed under the due process or commerce clauses.

3. The jurisdiction of a state to impose a net income tax is further limited by P.L. 86-272 (15 U.S.C. ss. 381-384), which is incorporated by reference in Rule 12C-1.0511, F.A.C., P.L. 86-272 precludes a state from taxing income from interstate commerce if a corporation’s only business activity in the state is the solicitation of orders for sales of tangible personal property and the orders are approved and filled from outside the state.

4. The taxation by another state may also be limited by a de minimis exception. If the activity within a state is de minimis, or the activity that goes beyond the mere solicitation of orders for sales of tangible personal property is de minimis, a state is precluded from imposing an income tax. Whether a particular activity is a de minimis deviation from a prescribed standard must be determined with reference to the specific activity and all the facts of a specific case.

5. If no other state may tax a Florida corporation because of jurisdictional limitations due to the due process or commerce clauses, Public Law 86-272, or de minimis exceptions, the corporation will not be considered to be doing business within and without Florida.

6. If another state specifically rules that a Florida corporation is subject to a net income tax, a franchise tax measured by net income, a franchise tax for the privilege of doing business, or a corporate stock tax within that state, such ruling will be prima facie evidence that the state does have jurisdiction to tax.

7. The fact that a corporation has voluntarily filed a return and paid tax in another state will not be conclusive proof that the state had jurisdiction to impose a corporate income tax.

8. For purposes of determining whether a corporation is doing business within and without the state when engaged in foreign commerce, the state will determine taxability in a foreign country as though the jurisdictional standards applicable to a state of the United States applied to that country. Therefore, if a foreign country actually imposes a tax measured by income on a corporation, the criteria of doing business within and without the state will be met. The corporation will also meet the criteria if when applying the standards of due process, the commerce clause, and P.L. 86-272, which is incorporated by reference in Rule 12C-1.0511, F.A.C., the foreign country would have jurisdiction to tax if it were a state of the United States.

(c) Once it is determined that a corporation is subject to tax within another state or country, the corporation may apportion income using the property, payroll, and sales factors as prescribed in Section 220.15, F.S. The denominators of the apportionment factors will include the property, payroll, and sales everywhere. The denominators of the factors are not limited to only including the property, payroll, and sales in states which actually tax or have the jurisdiction to tax.

(d) There is no throwback rule in Florida. For a corporation that is doing business within and without Florida, the sales are not considered to be Florida sales solely because the corporation is not subject to tax within another state.

(e) Sales to the United States government are not treated differently from sales to individuals, partnerships, or corporations. If the sale is tangible personal property and the delivery is within Florida, the sale will be considered a Florida sale. If the sale is delivered outside Florida, it will not be considered a Florida sale.

(2) If a taxpayer is not considered to be doing business within and without Florida under subsection (1), all of its adjusted federal income will be subject to Florida corporate income/franchise tax.

(3) General Method.

(a) All corporations doing business within and without Florida, except insurance companies, transportation services, and taxpayers who have been given prior permission to use an alternate method of apportioning income, are required by Section 220.15, F.S., to apportion their business income to Florida based upon a three factor formula. Business income is adjusted federal income.

(b) The three factor formula measures Florida’s share of adjusted federal income by ratios of the taxpayer’s property, payroll, and sales in Florida to total property, payroll, and sales located or occurring everywhere. The general method of apportionment is modified for financial organizations; that is, what is included in the sales factor and property factor is modified for financial organizations.

(4) Zero in Numerator. In the event any of the factors has a numerator which is zero, the Florida fraction for such factor shall be zero and the apportionment fraction shall be the sum of the weighted fractions for the other factors.

Example: Corporation W had no property in Florida but the average value of its property everywhere in 1986 was $275,000. We’s payroll in Florida in 1986 amounted to $75,000 and the total payroll everywhere was $125,000. W reported sales in Florida in 1986 of $5,000,000 and sales everywhere of $8,000,000. The apportionment fraction is computed as follows:

Property:


$0
.25 = 0


______



$275,000


Payroll:


$75,000
.25 =.150000


________



$125,000


Sales:


$5,000,000
.50 =.312500


________



$8,000,000


Apportionment fraction =.462500

(5) All amounts related to nonbusiness income, income related to ss. 78 and 862, I.R.C., (which are incorporated by reference in Rule 12C-1.0511, F.A.C.), and any other income which is not included in the adjusted federal income must be excluded from the apportionment factors.

(6) Consistency in reporting. If the taxpayer departs from or modifies the manner of valuing property, or of excluding or including property in the property factor; departs from or modifies the treatment of compensation paid used in returns for prior years; or modifies the basis for excluding or including gross receipts in the sales factor used in returns for prior years, the taxpayer shall disclose in the return for the current year the nature and extent of the modification.

(7) Consolidated Returns.

(a) Section 220.131(5), F.S., requires members of an affiliated group which file a Florida consolidated income tax return to use the general apportionment method prescribed by Section 220.15, F.S., unless an alternative method is determined to be more appropriate by the Department.

(b) In determining whether members of a consolidated group are considered to be doing business within and without Florida, the members will be considered as one “person.” Therefore, if any member of the group meets the criteria set in subsection (1) of this rule for doing business within and without Florida, the group will be entitled to use the apportionment provisions provided by Section 220.15, F.S.

(c)1. A single consolidated apportionment factor is constructed for the group. The property, payroll, and sales factors include the property, payroll, and sales for all members of the consolidated group. The apportionment factors do not just include the members that are doing business in Florida. The consolidated apportionment factor constructed is then multiplied by the consolidated adjusted federal income to determine the adjusted federal income apportioned to Florida.

2. The members of the affiliated group may not determine separate apportionment factors to apply to their portion of the consolidated adjusted federal income.

(d) Where all members of the consolidated group are subject to a special apportionment formula provided in Section 220.151, F.S., the consolidated group will determine a single consolidated apportionment factor using the special formula. For example, where the affiliated group is composed only of insurance companies, the apportionment factor will be insurance premiums written in Florida for all members of the consolidated group divided by insurance premiums written everywhere for all members of the group. Cross reference: Rule 12C-1.0151, F.A.C.

(e) Where an affiliated group includes one or more members which are transportation companies or insurance companies permitted to use the single-factor formula under Section 220.151, F.S., together with members which are not permitted to use the Section 220.151, F.S., formula, it is necessary to give effect to the single-factor formula for the transportation or insurance companies when determining the apportionment factor which will be used by the affiliated group. Cross reference: Rule 12C-1.0151, F.A.C.

1. In such cases, the denominators of the property, payroll, and sales factors for transportation or insurance companies shall be determined according to the general provisions for determining the denominators.

2. However, to determine the apportionment factor under the three-factor formula, it is necessary that the transportation or insurance company construct a numerator for each of the factors, as follows:

a. The numerator of the property factor shall be the denominator of the property factor for the company determined under Sections 220.15(2) and (3), F.S., and Rule 12C-1.0153, F.A.C., multiplied by the percentage derived from the appropriate single-factor prescribed in Section 220.151, F.S., for such company.

b. The numerator of the payroll factor shall be the denominator of the payroll factor for the company determined under Section 220.15(4), F.S., and rule 12C-1.0154, F.A.C., multiplied by the percentage derived from the appropriate single-factor prescribed in Section 220.151, F.S., for such company.

c. The numerator of the sales factor shall be the denominator of the sales factor for the company determined under Section 220.15(5), F.S., and Rule 12C-1.0155, F.A.C., multiplied by the percentage derived from the appropriate single-factor prescribed in Section 220.151, F.S., for such company.

3. The numerators constructed for each of the factors under subparagraph 2., should be added with the numerators of the other members of the affiliated group when determining the apportionment factor which will be used by the affiliated group.

4. The resulting factors shall be weighted as specified in Section 220.15(1), F.S., to determine the apportionment percentage to be used by the affiliated group in determining the portion of the affiliated group’s business income apportioned to Florida.

(8) Method for Financial Organizations. When apportioning the income of a financial organization, a taxpayer will use the three factor apportionment formula described in Section 220.15, F.S. The payroll factor is identical to that applied to every industry. The requirements are set forth in Section 220.15(4), F.S. However, the sales and property factors of a financial organization are calculated differently from those of a corporation selling real or tangible personal property.

(9) Any corporation whose only activity consists of holding stock of corporations, bonds, or other securities; earning interest on accounts maintained in banks, savings and loan associations, credit unions, mutual funds, trusts; and holding mortgages on real and tangible personal property will be required to modify the apportionment factors for property and sales as if the corporation were a financial organization.

(10) Partnerships. The amounts of the property, payroll, and sales of a partnership are attributable to the partners or members of the joint venture. A corporation that is a partner in a partnership must add its share of the property, payroll, and sales to its own apportionment factors, regardless of whether the partnerships are Florida partnerships. Form F-1065 is used in part to distribute to each partner subject to the tax its share of the apportionment factors of the partnership or joint venture.

(11) If it appears to the Executive Director, or the Executive Director’s designee, that any agreement, understanding, or arrangement exists between any taxpayers, or between any taxpayer and any other person, which causes any taxpayer’s income subject to tax to be reflected improperly, or inaccurately, the Executive Director, or the Executive Director’s designee, is authorized to adjust the sales, property, and payroll factors to properly reflect the net income of such taxpayer.

(12) Cross references: Rule 12C-1.0151, F.A.C. (special industries – transportation and insurance); Rule 12C-1.0152, F.A.C. (other methods of apportionment); Rule 12C-1.0153, F.A.C. (property factor); Rule 12C-1.0154, F.A.C. (payroll factor); Rule 12C-1.0155, F.A.C. (sales factor).

Rulemaking Authority 213.06(1), 220.131(5), 220.51 FS. Law Implemented 220.12, 220.13, 220.131, 220.15, 220.151, 220.152, 220.44 FS. History–New 10-20-72, Amended 1-19-73, 10-20-73, 5-18-74, 10-8-74, 8-23-76, 8-22-78, 12-18-83, Formerly 12C-1.15, Amended 12-21-88, 1-30-90, 4-8-92, 5-17-94, 3-18-96.

12C-1.0151 Apportionment for Special Industries.

(1) Section 220.151, F.S., states that a taxpayer providing transportation services (transportation company), or an insurance company, must apportion income to Florida using a single-factor formula, in lieu of the three-factor formula used in the general apportionment method.

(2) Transportation Companies.

(a)1. Definition of taxpayer providing transportation services. A taxpayer providing transportation services is a business whose income is derived primarily from transporting people or goods from one location to another.

2. Corporations providing the following services, notwithstanding others, are not considered to be transportation companies:

a. Vessels carrying passengers to international waters where passengers cannot disembark from the vessel at points other than the origination point (cruises to nowhere);

b. Charter fishing boats;

c. Party boats;

d. Sightseeing rides on helicopters, airplanes, trolley cars, buses, or trains. However, charter bus lines and charter flight companies are considered to be transportation companies.

e. Delivery services in connection with the sale of tangible personal property. For example, a furniture company that delivers the furniture it sold is not a transportation company. Corporations whose primary business activity is the delivery of goods are transportation companies, whether or not the deliveries are for goods of affiliated or unrelated corporations.

f. Corporations leasing transportation equipment. A corporation leasing transportation equipment is not a transportation company and must use the general three-factor formula of apportionment, unless it petitions the Department to use an alternate method of apportionment as provided in Section 220.152, F.S., and Rule 12C-1.0152, F.A.C., and is granted permission to do so. The method for calculating the sales factor and the property factor for corporations leasing aircraft is specifically described in paragraph 12C-1.0153(4)(d) and subparagraph 12C-1.0155(2)(d)2., F.A.C.

3. For purposes of apportionment under Section 220.151, F.S., corporations which own, lease, or charter vessels that carry passengers to international waters, and dock in ports (other than the origination point) where passengers can disembark, will be deemed to be transportation companies.

4. For tax years beginning on or after January 1, 1989, the term “taxpayer furnishing transportation services” in Section 220.151, F.S., includes taxpayers engaged exclusively in interstate commerce. Transportation companies that deliver or pick up goods or passengers in this state, as well as corporations that do not have a point of origin or termination within this state, are subject to the Florida Income Tax Code whenever they have revenue miles in Florida.

(b) Mileage.

1. Air mail, air express cargo, and passenger excess baggage shall be considered freight for the purpose of computing freight revenue miles and gross receipts from freight transportation.

2. “Dead miles” for which no revenue is earned are not included in computing the apportionment factor. For example, if a common carrier hauls freight from Miami to Atlanta and returns to Miami without any freight, the mileage from Atlanta to Miami is not included in the apportionment factor. Only the mileage from Miami to Atlanta is considered revenue miles.

(c) Apportionment Factor. The business income of a transportation company providing transportation services, partially or wholly in interstate or foreign commerce, shall be apportioned to this state by multiplying such income by a fraction, the numerator of which is the revenue miles of the taxpayer in this state and the denominator of which is the revenue miles of the taxpayer everywhere.

1. Example (1): Corporation R is a Florida-based air carrier providing charter ambulance and passenger services anywhere in the United States. During R’s taxable year ended December 31, 1992, its records of operations disclosed it carried passengers a total of 510,000 revenue miles of which 310,000 were within Florida. The apportionment fraction is computed as follows:

	Passenger revenue miles:

	310,000 (Florida)
=.607843

	__________________________

	510,000 (Everywhere)


2. Example (2): Assume the same facts as in Example (1) except that Corporation R provided charter cargo service in addition to passenger service. Its records disclose a total of 16,000 ton miles of freight were carried, of which 8,000 ton miles were within Florida. Its gross revenue from passenger service was $45,000 and gross revenue from cargo services was $9,600. The apportionment fraction is computed as follows:

	Step 1. Determine relative gross receipts from passenger and freight transportation.

	Passenger:

	$45,000
=
.824176

	_______

	$54,600

	Freight:

	$9,600
=
.175824

	________

	$54,600

	Step 2. Compute the weighted apportionment fraction:

	Passenger:

	310,000 (Florida)
.824176 =.500970

	_______________

	510,000 (Everywhere)

	Freight:

	8,000 (Florida)
.175824 =.087912

	_____________

	16,000 (Everywhere)

	Total apportionment fraction =.588882


(3) Insurance companies.

(a)1. An insurance company must determine the premium written for reinsurance accepted in respect to properties and risks in Florida on the basis of the proportion which premiums written for reinsurance accepted from companies resident in or having a regional home office in Florida bears to premiums written for reinsurance accepted from all sources. 

2. For purposes of this subsection, the “principal source of premiums” is defined as the majority (greater than 50 percent) of premium dollars received.

(b) If the principal source of premiums written by an insurance company is not for premiums for reinsurance accepted by it, the adjusted federal taxable income is apportioned to Florida by multiplying it by a fraction, the numerator of which is the direct premiums written for insurance upon properties and risks in Florida and the denominator of which is the direct premiums written for insurance upon properties and risks everywhere.

(c) Deposit-type funds, as separately listed on Schedule T of the Annual Statement filed with the Florida Office of Insurance Regulation, are not direct premiums written and therefore are not included in the apportionment factor calculation of an insurance company.

(4) Consolidated returns. See paragraphs 12C-1.015(7)(d) and (e), F.A.C., for the computation of the apportionment factor when consolidated returns are filed for affiliated groups that include transportation companies or insurance companies.

Rulemaking Authority 213.06(1), 220.51 FS. Law Implemented 220.151 FS. History–New 5-17-94, Amended 3-18-96, 10-2-01.

12C-1.0152 Other Methods of Apportionment.

(1)(a) A departure from the applicable method of apportionment required under the provisions of section 220.15 or 220.151, F.S., shall be permitted only where the method does not accurately and fairly reflect business activity in Florida. An alternative method may not be invoked, either by the Department of Revenue or the taxpayer, merely because it reaches a different apportionment percentage than the regularly applicable formula. However, if the applicable formula will lead to a grossly distorted result in a particular case, a fair and accurate alternative method is appropriate (see Norfolk and Western Railway Co. v. Missouri State Tax Commission, 390 U.S. 317, 88 S. Ct. 995, 19 L. Ed. 2d 1201 (1968), which is incorporated by reference in rule 12C-1.0511, F.A.C.).

(b) A taxpayer seeking to utilize an alternative apportionment method must show by clear and cogent evidence that the regularly applicable formula would result in taxation of extraterritorial values (see Butler Bros. v. McColgan, 315 U.S. 501, 62 S.Ct. 701, 86 L. Ed. 991 (1942), which is incorporated by reference in rule 12C-1.0511, F.A.C.). This can be shown only if the regularly applicable formula is demonstrated to operate unreasonably and arbitrarily in apportioning to Florida a percentage of income which is out of all proportion to the business transacted in Florida and does not accurately and fairly reflect business activity in Florida (see Hans Rees’ Sons, Inc. v. North Carolina ex rel Maxwell, 283 U.S. 123, 51 S. Ct. 385, 75 L. Ed 879 (1931), which is incorporated by reference in rule 12C-1.0511, F.A.C.).

(2) The party seeking to use an alternative formula must prove that the alternative formula fairly and accurately apportions income to Florida based upon business activity in Florida.

(3) A departure from the regularly applicable apportionment method will be authorized only in limited and specific cases where unusual fact situations (which ordinarily will be unique and nonrecurring) produce a result that is incongruous with the results of previous tax years under the regularly applicable apportionment method.

(4) A taxpayer must petition the Department for a departure from the required apportionment method by filing, on or before the due date for filing of the return for the taxable year, with extension, either: a written request for a technical assistance advisement under section 213.22, F.S., and rule chapter 12-11, F.A.C.; or, a petition for a declaratory statement under section 120.565, F.S.

(a) The taxpayer must file the request or petition with Technical Assistance and Dispute Resolution, P.O. Box 7443, Tallahassee, Florida 32314-7443.

(b) The taxpayer’s request or petition must include a summary of the evidence to support the taxpayer’s contention that the applicable apportionment formula results in taxation of extraterritorial values and to demonstrate that the regular formula operates to unreasonably and arbitrarily attribute income to Florida far out of proportion to the business transacted in Florida. The taxpayer must also furnish evidence that the use of an alternative method fairly and accurately apportions income to Florida.

Rulemaking Authority 213.06(1), 220.51 FS. Law Implemented 220.15, 220.151, 220.152 FS. History–New 5-17-94, Amended 3-18-96, 3-13-00.

12C-1.0153 Property Factor for Apportionment.

(1) For purposes of the property factor, the term “real and tangible personal property” includes land, buildings, machinery, stocks of goods, equipment, and other real and tangible personal property, but does not include coin or currency.

(2) Property shall be included in the property factor if it is actually used or is available for or capable of being used during the tax period.

(a) Property held as reserves or standby facilities or property held as a reserve source of materials shall be included in the factor. For example, a plant temporarily idle or raw material reserves not currently being processed are includible in the factor.

(b) Property or equipment under construction.

1. Property or equipment under construction during the tax period (except inventoriable goods-in-process) shall be excluded from the factor until such property is actually used for the production of income.

2. If the property is partially used for the production of income while under construction, the value of the property to the extent used shall be included in the property factor.

3. Construction companies shall include property under construction in the property factor. Regardless of the method of accounting used (percentage-of-completion or completed-contract methods), the costs of construction-in-progress are included in the property factor, to the extent the costs exceed progress billings.

(c) Property held for the production of income shall remain in the property factor until its permanent withdrawal is established by an identifiable event such as its sale or the lapse of five years during which time the property was held for sale.

(d)1. Any amount of property which is directly related to an amount of gross receipts or income which is deducted, subtracted, or otherwise excluded in determining adjusted federal income is excluded from both the numerator and denominator of the property factor.

2. Example: The taxpayer owns an apartment building. The income from the rentals is determined to be non-business income. The value of the apartment building is excluded from the property factor.

(e) Tangible property in the possession of customers is excluded from the property factor even though the taxpayer holds legal title under conditional sales contracts or chattel mortgages.

(f) Satellites used in the communications industry are in the denominator of the property factor. The numerator is based upon the ratio of earth stations serviced. For example, if a particular satellite that is owned by the taxpayer services earth stations located in Los Angeles, Chicago, New York and Miami, 25 percent of the cost of the satellite will be included in the numerator of the factor for this state.

(3) Property in Transit.

(a) Property in transit between locations of the taxpayer to which it belongs shall be considered to be at the destination for purposes of the property factor.

(b) Property in transit between a buyer and a seller which is included in the denominator of the property factor in accordance with regular accounting practices shall be included in the numerator of the state of destination.

(4) Mobile property.

(a) The value of mobile or movable property such as construction equipment, trucks, or leased electronic equipment which is located within and without Florida during the tax period shall be determined for the purposes of the numerator of the factor on the basis of total time within Florida during the tax period.

(b) The value of vessels carrying passengers to international waters where passengers cannot disembark from the vessel at points other than the origination point (cruises to nowhere); fishing boats; or party boats will be measured upon the port day method. The port day method measures the ratio of days in port inside the state, including port days to stock the boat and clean the boat, to total port days. Only the time that a vessel is moored to a wharf or pier is considered in computing the days spent in port.

(c) An automobile assigned to a traveling employee shall be included in the numerator if the employee’s compensation is included in the numerator of the payroll factor or if the automobile is licensed in Florida.

(d) Aircraft leasing companies.

1. Corporations leasing aircraft to airlines that fly the aircraft into Florida must elect to measure property in Florida using one of the following methods:

a. The original cost of the leased aircraft multiplied by a fraction, the numerator of which is the actual revenue miles in Florida for the aircraft leased and the denominator of which is the actual revenue miles everywhere for the aircraft leased; or

b. The original cost of the leased aircraft multiplied by a fraction, the numerator of which is lessee’s revenue miles in Florida for their fleet of similar aircraft and the denominator of which is the lessee’s revenue miles everywhere for their fleet of similar aircraft.

2. The phrase “revenue miles” is defined by section 220.151(2), F.S., and paragraph 12C-1.0151(2)(b), F.A.C.

3. The method used (the actual revenue miles for the aircraft or the fleet average of the lessee) must be consistent with the method for determining the sales factor as described in subparagraph 12C-1.0155(2)(d)2., F.A.C. Once the valuation method is elected, the taxpayer must petition the Department of Revenue to change the method of valuation for subsequent taxable years. The taxpayer shall petition the Department for the change by filing, on or before the due date for filing of the return for the taxable year, with extension, either: a written request for a technical assistance advisement under section 213.22, F.S., and Department of Revenue chapter 12-11, F.A.C.; or a petition for a declaratory statement under section 120.565, F.S.

(5) Valuation of Owned Property. Property owned by the taxpayer shall be valued at its original cost.

(a) As a general rule “original cost” is deemed to be the basis of the property for federal income tax purposes (prior to any federal adjustments) at the time of acquisition by the taxpayer and adjusted by subsequent capital additions or improvements thereto and partial disposition thereof, by reason of sale, exchange, or abandonment, etc. Depreciation is not taken into account in determining the value of the property.

(b) Any taxpayer subject to the jurisdiction of a regulatory agency shall determine the original cost of its property in accordance with the system of accounts prescribed by the regulatory agency for such taxpayer.

(c) Example (1): The taxpayer acquired a factory building in this state at a cost of $500,000 and 18 months later expended $100,000 for major remodeling of the building. Taxpayer files its return for the current taxable year on the calendar year basis. A depreciation deduction in the amount of $22,000 was claimed on the building for its return for the current taxable year. The value of the building includible in the numerator and denominator of the property factor is $600,000 as the depreciation deduction is not taken into account in determining the value of the building for purposes of the factor.

(d) Example (2): During the current taxable year, X Corporation merges into Y Corporation in a tax-free reorganization under the Internal Revenue Code. At the time of the merger, X Corporation owns a factory which X built five years earlier at a cost of $1,000,000. X has been depreciating the factory at the rate of two percent per year, and its basis in X’s hand at the time of the merger if $900,000. Since the property is acquired by Y in a transaction in which, under the Internal Revenue Code, its basis in Y’s hands is the same as its basis in X’s, Y includes the property in Y’s property factor at X’s original cost, without adjustment for depreciation, i.e., $1,000,000.

(e) If the original cost of property is unascertainable, the property is included in the factor at its fair market value as of the date of acquisition by the taxpayer.

(f) Inventory of stock of goods shall be included in the factor in accordance with the valuation method used for federal income tax purposes.

(6) Valuation of Rented Property. Property rented by the taxpayer is valued at eight times its net annual rental rate.

(a) The net annual rental rate for any item of rented property is the annual rate paid by the taxpayer for such property, less the aggregate annual subrental rates paid by subtenants of the taxpayer.

1. However, subrents are not deducted when the subrents constitute business income because the property which produces the subrents is used in the regular course of a trade or business of the taxpayer when it is producing such income. Accordingly, there is no reduction in its value.

2. If the subrents taken into account in determining the net annual rental rate produce a negative or clearly inaccurate value for any item of property, another method which will properly reflect the value of rented property may be required by the Department or requested by the taxpayer. In no case, however, shall such value be less than an amount which bears the same ratio to the annual rental paid by the taxpayer for such property as the fair market value of that portion of the property used by the taxpayer bears to the total fair market value of the rented property.

(b) If property owned by others is used by the taxpayer at no charge or rented by the taxpayer for a nominal rate, the net annual rental rate for such property shall be determined on the basis of a reasonable market rental rate for such property.

(c) Example (1): The taxpayer rents a 20-story office building and uses the lower two stories for its general corporation headquarters. The remaining 18 floors are subleased to others. The rental of the eighteen floors is not incidental to but rather is separate from the operation of the taxpayer’s trade or business. The subrents are to be deducted from the rent paid by the taxpayer.

(d) Example (2): The taxpayer rents a 10-story building at an annual rental rate of $1,000,000. Taxpayer occupies two stories and sublets eight stories for $1,000,000 a year. The net annual rental rate of the taxpayer must not be less than two-tenths of the taxpayer’s annual rental rate for the entire year or $200,000.

(e)1. “Annual rental rate” is the amount paid as rental for property for a 12-month period (i.e., the amount of the annual rent).

2. Where property is rented for less than a 12-month period, the rent paid for the actual period of rental shall constitute the “annual rental rate” for the tax period. However, where a taxpayer has rented property for a term of 12 or more months and the current tax period covers a period of less than 12 months (due, for example, to a reorganization or change of accounting period), the rent paid for the short tax period shall be annualized. If the rental term is for less than 12 months, the rent shall not be annualized beyond its term. When the rental term is on a month-to-month basis, rent shall not be annualized because of the uncertain duration.

3. Example (1): Taxpayer A which ordinarily files its returns based on a calendar year is merged into Taxpayer B on April 30. The net rent paid under a lease with 5 years remaining is $2,500 a month. The rent for the tax period January 1 to April 30 is $10,000. After the rent is annualized, the net rent is $30,000 ($2,500  12).

4. Example (2): Same facts as in Example (1) except that the lease would have terminated on August 31. In this case the annualized net rent is $20,000 ($2,500  8).

(7) “Annual rent” is the actual sum of money or other consideration payable, directly or indirectly, by the taxpayer or for its benefit for the use of the property and includes (A) any amount payable for the use of real or tangible personal property, or any part thereof, whether designated as a fixed sum of money or as a percentage of sales, profits, or otherwise; and (B) any amount payable as additional rent or in lieu of rents, such as interest, taxes, insurance, repairs, or any other items which are required to be paid by the terms of the lease or other arrangement, not including amounts paid as service charges, such as utilities, janitor services, etc. If a payment includes rent and other charges unsegregated, the amount of rent shall be determined by consideration of the relative values of the rent and the other items.

(a) Example (1): A taxpayer, pursuant to the terms of a lease, pays the lessor $12,000 a year rent plus taxes in the amount of $2,000 and interest on a mortgage in the amount of $1,000. The annual rent is $15,000.

(b) Example (2): A taxpayer stores part of its inventory in a public warehouse. The total charge for the year was $1,000 of which $700 was for the use of storage space and $300 for inventory insurance, handling and shipping charges, and C.O.D. collection. The annual rent is $700.

(c) Example (3): A taxpayer, pursuant to the terms of a lease, pays a lessor $1,000 per month as a base rental and at the end of the year pays the lessor one percent of its gross sales of $400,000. The annual rent is $16,000 ($12,000 plus one percent of $400,000 or $4,000).

(d) Rent paid in advance that is not an allowable deduction in the year of payment is not included in the property factor in that year. For example, if the first and last month’s rent of a five-year lease were paid during the first month, the last month’s rent would not be capitalized into the property factor until the fifth year, when it would be deductible.

(e) Items that are considered day-to-day expenses of the business are not included in the property factor. For example, daily “rents” for hotel rooms or motel rooms or the daily rental for use of an automobile are not included in the property factor. However, if these items are rented for more than 30 days, the rent is capitalized into the property factor.

(f) Rentals paid for the use of circuits in satellites in outer space will be capitalized as rents.

(g) Software rentals will be capitalized as rents if they are determined to be tangible personal property. Canned programs will be considered to be tangible personal property. It is important to distinguish between computer rentals and fees paid for computer services, which are not capitalized as rents. The rental of computer hardware is capitalized.

(8) Leasehold improvements shall, for the purposes of the property factor, be treated as property owned by the taxpayer regardless of whether the taxpayer is entitled to remove the improvements or the improvements revert to the lessor upon expiration of the lease. Hence, the original cost of leasehold improvements shall be included in the factor.

(9) A portion of a partnership’s real and tangible personal property, both owned or rented and used during the tax year in the regular course of such trade or business, is included in the denominator of a taxpayer’s property factor to the extent of the taxpayer’s interest in the partnership. The value of such property located in Florida is also included in the numerator of the property factor. The value of property that is rented or leased by the taxpayer to the partnership or vice versa is, with respect to the taxpayer, excluded from the property factor of the partnership or eliminated to the extent of the taxpayer’s interest in the partnership in order to avoid duplication. For purposes of inclusion in the Florida property factor, partnership property is allocated to each partner based on their interest in the partnership, or as designated in the partnership agreement.

(10)(a) Property factor for financial organizations. For tax years beginning after December 31, 1986, the property factor used by a financial organization also includes intangible personal property, except goodwill, which is owned and used in the business. The term “financial organization” as defined in section 220.15(6), F.S., includes brokerage companies.

(b) Secured loans. Where the loan is secured by multiple liens upon real or tangible personal property, part of which is within the state and part of which is without the state, the amount of the loan which is included in the numerator of the factor is based on a fraction, the numerator of which is the value of the secured property in Florida, and the denominator of which is the value of the secured property everywhere. The “value of the secured property” will be the fair market value of the property at the time of the loan.

(11) Averaging Property Values.

(a) As a general rule, the average value of property owned by the taxpayer shall be determined by averaging the values at the beginning and end of the tax period.

(b) However, the Department is authorized to require or allow averaging by monthly values if such method of averaging is required to properly reflect the average value of the taxpayer’s property for the tax period.

1. Averaging by monthly values will be applied if substantial fluctuations in the values of the property exist during the tax period or where property is acquired after the beginning of the tax period or disposed of before the end of the tax period.

2. Example: The monthly value of the taxpayer’s property was as follows:

	January 
	$2,000

	February
	 2,000

	March
	 3,000

	April
	 3,500

	May 
	4,500

	June
	 10,000

	July
	 15,000

	August 
	17,000

	September
	 23,000

	October 
	25,000

	November 
	13,000

	December 
	 2,000

	Total 
	$120,000


The average value of the taxpayer’s property includible in the property factor for the income year is determined as follows:

$120,000/12 = $10,000

(c) Averaging with respect to rented property is achieved automatically by the method of determining the net annual rental rate of such property as set forth in subsection (7).

Rulemaking Authority 213.06(1), 220.51 FS. Law Implemented 220.15, 220.152, 220.44 FS. History–New 5-17-94, Amended 3-18-96.

12C-1.0154 Payroll Factor for Apportionment.

(1) The total amount “paid” to employees is determined upon the basis of the taxpayer’s accounting method. If the taxpayer has adopted the accrual method of accounting, all compensation properly accrued shall be deemed to have been paid.

(a) Notwithstanding the taxpayer’s method of accounting, at the election of the taxpayer, compensation paid to employees may be included in the payroll factor by use of the cash method if the taxpayer is required to report such compensation under such method for unemployment compensation purposes.

(b)1. The amount of wages paid is included in the payroll factor, regardless of whether the wages are treated as a capital expenditure by the taxpayer.

2. Example: The taxpayer uses some of its employees in the construction of a storage building which, upon completion is used in the regular course of taxpayer’s trade or business. The wages paid to those employees are treated as a capital expenditure by the taxpayer. The amount of such wages is included in the payroll factor, even though those wages are also included in the property factor upon completion of the building.

(2)(a) The term “compensation” means wages, salaries, commissions, and any other form of remuneration paid to employees for personal services.

(b) Amounts considered compensation include deferred compensation, value of board, rent, housing, lodging, and other benefits or services furnished to employees by the taxpayer in return for personal services provided that such amounts constitute income to the recipient under the Federal Internal Revenue Code.

(c) In the case of employees not subject to the Internal Revenue Code, e.g., those employees in foreign countries, the determination of whether such benefits or services would constitute income to the employees shall be made as though such employees were subject to the Federal Internal Revenue Code.

(3) Only amounts paid directly to employees are included in the payroll factor.

(a) The term “employee” means any officer of a corporation, or any individual who, under the usual common-law rules applicable in determining the employer-employee relationship, has the status of an employee. Generally, a person will be considered to be an employee if he is included by the taxpayer as an employee for purposes of the payroll taxes imposed by the Federal Insurance Contributions Act; except that, since certain individuals are included within the term “employees” in the Federal Insurance Contributions Act who would not be employees under the usual common-law rules, it may be established that a person who is included as an employee for purposes of the Federal Insurance Contributions Act is not an employee for purposes of this rule. Payments made to an independent contractor or any other person not properly classifiable as an employee are excluded.

(b)1. The business which is considered to be the common-law employer must include an employee’s salary in the payroll factor, even though a common paymaster is used. The common paymaster may not include the salary of an individual for whom it is not the common-law employer.

2. Salary reimbursement payments to an affiliated corporation for employees loaned to a corporation may not be included in the payroll factor. This provision is not intended to exclude payments to an affiliated corporation acting as a common paymaster from being included in the payroll factor if the reimbursements are for common-law employees.

(c) The wages paid to an individual who is employed directly by an employment agency, such as a temporary agency or a leasing company, are not included in the payroll factor. The employment agency would include the wages paid to that individual.

(4) Compensation paid in Florida.

(a) If compensation paid to employees is included in the payroll factor by use of the cash method of accounting or if the taxpayer is required to report such compensation under such method for unemployment compensation purposes, it shall be presumed that the total wages reported by the taxpayer to Florida for unemployment compensation purposes constitutes compensation paid in Florida except for compensation excluded by these rules. The presumption may be overcome by satisfactory evidence that an employee’s compensation is not properly reportable to Florida for unemployment compensation purposes.

(b) If the employee’s services are performed both within and without this state, the employee’s compensation will be attributed to this state:

1. If the employee’s base of operations is in this state;

2. If there is no base of operations in any state in which some part of the service is performed, but the place from which the service is directed or controlled is in this state; or

3. If the base of operations or the place from which the service is directed or controlled is not in any state in which some part of the service is performed, but the employee’s residence is in this state.

a. The term “base of operations” is the place of more or less permanent nature from which the employee starts his work and to which he customarily returns in order to receive instructions from the taxpayer or communications from his customers or other persons or to replenish stock or other materials, repair equipment or perform any other functions necessary to the exercise of his trade or profession at some other point or points.

b. The term “place from which the service is directed or controlled” refers to the place from which the power to direct or control is exercised by the taxpayer.

(5)(a) Any amount of payroll which is directly related to an amount of gross receipts or income which is deducted, subtracted, or otherwise excluded in determining adjusted federal income is excluded from both the numerator and denominator of the payroll factor.

(b) Example: The taxpayer owns various securities as an investment separate and apart from its trade or business. The income from the securities is determined to be non-business income. The management of the taxpayer’s investment portfolio is the only duty of Mr. X, an employee. The salary paid to Mr. X is excluded from the payroll factor.

(6) Compensation paid to employees of a partnership is included in the denominator of the taxpayer’s payroll factor to the extent of the taxpayer’s interest in the partnership. The amount paid to employees in Florida is also included in the numerator of the payroll factor to the extent of the taxpayer’s interest in the partnership. Partnership payroll should be allocated to each partner based on each partner’s interest in the partnership, or as designated in the partnership agreement, for inclusion in the Florida payroll factor.

Rulemaking Authority 213.06(1), 220.51 FS. Law Implemented 220.13, 220.15, 220.44 FS. History–New 5-17-94, Amended 3-18-96, 3-13-00.

12C-1.0155 Sales Factor for Apportionment.

(1) For the purposes of the sales factor, the term “sales” means all gross receipts received by the taxpayer from transactions and activities in the regular course of its trade or business.

(a) Sales of tangible personal property. In the case of a taxpayer engaged in manufacturing and selling or purchasing and reselling goods or products, “sales” includes all gross receipts from the sales of such goods or products. Gross receipts for this purpose means gross sales, without regard to returns and allowances, and includes all interest income, service charges, carrying charges, or time-price differential charges incidental to such sales. Any federal or state taxes, such as federal manufacturers’ excise taxes, shall be included as part of such gross receipts if such taxes constitute a part of the selling price. Federal and state excise taxes (including sales taxes) shall not be included in gross receipts when the statutes imposing such taxes require the taxpayer to add these taxes as a separate item to the selling price of the taxable transaction and to collect the tax from the purchaser.

(b) Sales of business assets. If a taxpayer derives receipts from the sale of equipment used in its business, such receipts constitute a “sale.” For example, a truck express company owns a fleet of trucks and sells its trucks under a regular replacement program. The gross receipts from the sales of the trucks are included in the sales factor. If amounts of gross receipts arising from an incidental or occasional sale of a fixed asset used in the regular course of the taxpayer’s trade or business would materially distort the sales factor, the taxpayer may petition the Department, or the Department is authorized to require, pursuant to section 220.152, F.S., and rule 12C-1.0152, F.A.C., an adjustment to the sales factor.

(c) Installment sales. Installment sales, including interest associated with the sale, are included in the sales factor as gross receipts are received.

(d) Rentals. Rental income is included in the sales factor if 10 percent or more of the taxpayer’s total income reported on the federal tax return consists of leasing or renting real or tangible personal property. In the case of a taxpayer engaged in renting real or tangible personal property, “sales” includes the gross receipts from the rental, lease, or licensing the use of the property.

(e) Sales for construction contractors. If the percentage-of-completion method is used, the sales factor includes only that portion of the contract price that reflects the percentage of the contract completed. If the completed-contract method is used, the sales factor includes that portion of the gross receipts (progress billings) received or accrued during the year.

(f) Income from intangible personal property.

1. Where the income producing activity in respect to business income from intangible personal property can be readily identified, such income is included in the denominator of the sales factor and, if the income producing activity occurs in Florida, in the numerator of the sales factor as well. For example, usually the income producing activity can be readily identified in respect to interest income received on deferred payments on sales of tangible personal property and income from the sale, licensing, or other use of intangible personal property. The sale or licensing of the use of a trade name, trademark, or patent will be attributable to the state in which the trade name, trademark, or patent is used.

2. Where business income from intangible property cannot readily be attributed to any particular income producing activity of the taxpayer, such income cannot be assigned to the numerator of the sales factor for any state and shall be excluded from the denominator of the sales factor. For example, where business income in the form of dividends received on stock, royalties received on patents or copyrights, or interest received on bonds, debentures or government securities results from the mere holding of the intangible personal property by the taxpayer, such dividends and interest shall be excluded from the denominator of the sales factor.

3. In the case of a taxpayer engaged in the sale, assignment, or licensing of intangible personal property such as patents and copyrights, “sales” includes the gross receipts therefrom.

(g) Disposition of partnership interest. The gross receipts from the sale of an interest in a partnership are included in “sales.”

(h) Sales of services. In the case of a taxpayer engaged in providing services, such as the operation of an advertising agency, the performance of equipment service contracts, or research and development contracts, “sales” includes the gross receipts from the performance of such services including fees, commissions, and similar items.

(i) Management fees. Generally, management fees charged from a parent corporation to a subsidiary are excluded from the sales factor. If the fees are just a pass-through of corporate overhead expenditures, the fees will not be included in “sales.” However, where the parent is not a vendor of tangible personal property or a “financial organization” and the preponderance of its gross receipts are management fees, these may be used in construction of the sales factor. In the case of a parent holding company, management fees are clearly in “its trade or business” and, therefore, includable in the sales factor.

(j) Intercompany sales. When a consolidated return is filed, intercompany sales may be included in the sales factor. Indications that the amounts may be included as sales include the following factors:

1. Amounts called sales on the books;

2. Amounts invoiced as sold to related party;

3. Actual payment from related party; or

4. Amounts included in consolidated federal income tax return as “gross receipts or sales.”

(k) Professional sports teams.

1. Receipts from player contract transactions, franchise fees, etc., are regarded as intangible business income and shall be assigned to the state in which the income-producing activity which is directly related to such receipts occurs. If there is no income-producing activity which directly relates to such receipts, such as the receipt of franchise fees for new league members, such receipts shall ordinarily be excluded from both the numerator and denominator of the sales factor.

2. Concession income and any other receipts not otherwise specifically covered shall be assigned to the physical location where the activity which gives rise to such receipts occurs.

(2) Florida sales. The numerator of the sales factor includes gross receipts attributed to Florida which were derived by the taxpayer from transactions and activities in the regular course of its trade or business. All interest income, service charges, carrying charges, or time-price differential charges incident to such gross receipts shall be included, regardless of the place where the account records are maintained or the location of the contract or other evidence of indebtedness.

(a) Sales of Tangible Personal Property in Florida. Gross receipts from sales of tangible personal property are in Florida if the property is delivered or shipped to a purchaser within Florida regardless of the F.O.B. point, other conditions of the sales, or the ultimate destination of the property. Tangible personal property shipped by common or contract carriers will use a destination test to determine whether the sale is a Florida sale or a sale outside Florida.

1.a. Property shall be deemed to be delivered or shipped to a purchaser within Florida if the recipient is located in Florida, even though the property is ordered from outside Florida.

b. Example: The taxpayer, with inventory in State A, sold $100,000 of its products to a purchaser having branch stores in several states including Florida. The order for the purchase was placed by the purchaser’s central purchasing department, located in State B. $25,000 of the purchaser’s order was shipped directly to purchaser’s branch store in Florida. The branch store in Florida is the “purchaser within Florida” with respect to $25,000 of the taxpayer’s sales.

2.a. Property is delivered or shipped to a purchaser within Florida if the shipment terminates in Florida, even though the property is subsequently transferred by the purchaser to another state.

b. Example: The taxpayer makes a sale to a purchaser who maintains a central warehouse in Florida at which all merchandise purchases are received. The purchaser reships the goods to its branch stores in other states for sale. All of the taxpayer’s products shipped to the purchaser’s warehouse in Florida are property “delivered or shipped to a purchaser within Florida.”

3.a. With respect to sales made to a citrus cooperative by a grower-member, the grower-member’s sales factor shall be the same as the sales factor for the most recent taxable year of the citrus cooperative-processor. With respect to sales made to a Florida processor by a grower-participant, the grower participant’s sales factor shall be the same as the sales factor for the most recent taxable year of the Florida processor. A copy of the processor’s sales factor as furnished to the grower-member or grower-participant shall be attached to the grower-member’s or grower-participant’s corporate income tax return, Form F-1120, which is incorporated by reference in rule 12C-1.051, F.A.C.

b. If there is delivery of citrus fruit in Florida, other than citrus fruit delivered by a cooperative for a grower-member, citrus fruit delivered by a grower-member to a cooperative, or citrus fruit delivered by a grower-participant to a Florida processor, the sale will be a Florida sale. For example, if a citrus grower delivers fruit to a processor or middle-man for cash, the sale is considered to be a Florida sale, regardless of any subsequent shipment of the fruit outside Florida.

4.a. The term “purchaser within Florida” includes the ultimate recipient of the property if the taxpayer in Florida, at the designation of the purchaser, delivers to or has the property shipped to the ultimate recipient within Florida.

b. Example: A taxpayer in Florida sold merchandise to a purchaser in State A. Taxpayer directed the manufacturer or supplier of the merchandise in State B to ship the merchandise to the purchaser’s customer in Florida pursuant to purchaser’s instructions. The sale by the taxpayer is in Florida.

5.a. When property being shipped by a seller from the state of origin to a consignee in another state is diverted while en route to a purchaser in Florida, the sales are in Florida.

b. Example: The taxpayer, a produce grower in State A, begins shipment of perishable produce to the purchaser’s place of business in State B. While en route the produce is diverted to the purchaser’s place of business in Florida, where the taxpayer is subject to tax. The sale by the taxpayer is attributed to Florida.

(b) Gross receipts from the rental, lease, or licensing of tangible personal property are in this state if the property is located in this state. The rental, lease, licensing, or other use of tangible personal property in this state is a separate income producing activity from the rental, lease, licensing, or other use of the same property while located in another state; consequently, if property is within and without this state during the rental, lease or licensing period, gross receipts attributable to this state shall be measured by the ratio which the time the property was physically present or was used in this state bears to the total time or use of the property everywhere during such period.

(c) Real Property. Gross receipts from the sale, lease, rental, or licensing of real property are in Florida if the real property is located in Florida.

(d)1. The receipts from vessels carrying passengers to international waters where passengers cannot disembark from the vessel at points other than the origination point (cruises to nowhere); fishing boats; or party boats will be measured upon the port-day method. The port-day method measures the ratio of days in port inside the state, including port days to stock and clean the boat, to total port days. This ratio is multiplied by the total receipts to determine the numerator of the sales factor. Only the time that a vessel is moored to a wharf or pier is considered in computing the days spent in port.

2. Aircraft leasing companies.

a. Corporations leasing aircraft to airlines that fly the aircraft into Florida must elect to measure receipts in Florida using one of the following methods:

(I) The lease receipts for the leased aircraft multiplied by a fraction, the numerator of which is the actual revenue miles in Florida for the aircraft leased and the denominator of which is the actual revenue miles everywhere for the aircraft leased; or

(II) The lease receipts for the leased aircraft multiplied by a fraction, the numerator of which is lessee’s revenue miles in Florida for their fleet of similar aircraft and the denominator of which is the lessee’s revenue miles everywhere for their fleet of similar aircraft.

b. The phrase “revenue miles” is defined by section 220.151(2), F.S., and paragraph 12C-1.0151(2)(b), F.A.C.

c. The method used (the actual revenue miles for the aircraft or the fleet average of the lessee) must be consistent with the method for determining the property factor, as described in paragraph 12C-1.0153(4)(d), F.A.C. Once the method is elected, the taxpayer must petition the Department of Revenue to change the method of valuation for subsequent taxable years. The taxpayer must petition the Department for the change by filing, on or before the due date for filing of the return for the taxable year, with extension, either: a written request for a technical assistance advisement under section 213.22, F.S. and rule chapter 12-11, F.A.C.; or, a petition for a declaratory statement under section 120.565, F.S.

(e) Personal Services.

1. Gross receipts for the performance of personal services are attributable to Florida if such services are performed in Florida.

2.a. If services relating to a single item of income are performed partly within and partly without Florida, the gross receipts for the performance of such services shall be attributable to Florida only if a greater portion of the services were performed in Florida, based on costs of performance.

b. The term “costs of performance” means direct costs determined in a manner consistent with generally accepted accounting principles and in accordance with accepted conditions or practices in the taxpayer’s trade or business. Where independent contractors are used to complete a contract, the term “costs of performance” will include amounts paid to the independent contractors.

3. Where services are performed partly within and partly without this state, the services performed in each state may constitute a separate income producing activity, even though the client is billed a lump sum amount. In such cases, the gross receipts for the performance of services attributable to this state shall be measured by the ratio which the time spent in performing such services in this state bears to the total time spent in performing such services everywhere. Time spent in performing services includes the amount of time expended in the performance of a contract or other obligation which gives rise to such gross receipts. Personal services not directly connected with the performance of the contract or other obligation, as for example, time expended in negotiating the contract, are excluded from the computations.

(f) Intangible personal property in Florida.

1. The rental, leasing, licensing, or other use of a trade name, trademark, or patent to a business entity located in Florida will be considered a Florida sale. The mere holding of intangible personal property is not, of itself, an income producing activity.

2. Franchises. The franchise fees paid to rent, lease, license, or otherwise use a trade name and system of sales are Florida sales if the franchise location is in the state.

(g) Telecommunications. For purposes of this rule, gross receipts from telecommunications services include those earned by the offering of telecommunications for a fee directly to the public, or to such classes of users as to be effectively available directly to the public, regardless of the facilities used.

1. Intrastate charges for telecommunications services are Florida sales.

2. Interstate communications. Telecommunications charges are Florida sales if the communication originates or terminates in Florida and the bill is charged to a Florida telecommunications number or device, Florida telephone number or telephone, or Florida customer.

(h) Computer related sales.

1. Hardware delivered in Florida constitutes Florida sales.

2. Canned software programs are Florida sales if delivered to a customer in Florida.

3. Customized software programs are Florida sales when the customization of the programs is done in Florida. That is, when technical advice to customize a program is rendered on site in Florida, the sale will be considered a Florida sale.

4. Licensing fees for software are Florida sales to the extent the software is used in Florida.

5. Interactive networks.

a. Where there are charges to Florida customers for direct access to a data base, these charges are considered Florida sales. These charges include, but are not limited to, fees to access the network, fees based on the number of information requests made, time charges for connection to the data base and lines, and information retrieval from the data base.

b. Where there are charges by a corporation located in Florida to Florida customers for access to third party data bases, all charges will be considered Florida sales, regardless of where the third-party data bases are located.

c. Where a foreign (out-of-state) corporation charges Florida customers for access to third party data bases, all charges will be considered Florida sales except for charges directly related to the retrieval of information from the third-party data base.

d. When a P.C. or mainframe is physically located in Florida, a corporation will have a “Florida customer” for purposes of this subparagraph.

(i) Television and Radio Broadcasting. Gross receipts, including advertising revenues, from broadcasting within and without Florida will be attributed to the numerator of the sales factor on the basis of the ratio of the audience within Florida to the audience everywhere.

(j) Newspaper and Magazine Revenue. Receipts from the sale of newspapers and magazines, including advertising fees, will be considered Florida sales on the basis of the ratio of circulation within Florida to circulation everywhere.

(k) Printer Income. When a customer provides paper, the printer will attribute its income to Florida if the place where printing is done is in Florida. When the printer provides paper, the printer will attribute its income to Florida if the delivery destination of the product is Florida.

(l) Other Sales in Florida. Gross receipts from other sales shall be attributed to Florida if the income producing activity which gave rise to the receipts is performed wholly within Florida. Also, gross receipts shall be attributed to Florida if the income producing activity is performed within and without Florida but the greater proportion of the income producing activity is performed in Florida, based on costs of performance. The term “income producing activity” applies to each separate item of income and means the transactions and activity directly engaged in by the taxpayer for the ultimate purpose of obtaining gains or profits. Where independent contractors are used to complete a contract, the term “income producing activity” will include amounts paid to the independent contractors.

(3) Sales factor for financial organizations.

(a) The sales factor for a financial organization includes gross receipts as described in section 220.15(5)(a), F.S. However, the sales factor is expanded by section 220.15(5)(c), F.S., for a financial organization.

(b) Regular monthly charges for an account maintained in a Florida branch will be deemed to be Florida sales, regardless where the accounting services for the account are performed.

(c) Gross profits from trading in stocks, bonds, or other securities are considered sales for a financial organization. The gross profits are considered Florida sales if the stocks, bonds, or securities are managed within Florida. The management is deemed to be within Florida if the customer or client is within Florida.

(d) Interest on loans is included in the sales factor. Interest received within Florida, other than interest from loans secured by mortgages, deeds of trust, or other liens upon real or tangible personal property located outside Florida, is included in the numerator of the factor.

(e) Dividends are included in the factor. Dividends received within Florida are included in the numerator.

(f) Where a loan is secured by multiple liens upon real or tangible personal property, part of which is within Florida and part of which is without Florida, the amount of the interest which is included in the numerator of the factor is based on a fraction, the numerator of which is the value of the secured property in Florida, and the denominator of which is the value of the secured property everywhere. The “value of the secured property” will be the fair market value of the property at the time of the loan.

(4) Sales of a partnership are included in the denominator of a taxpayer’s sales factor to the extent of the taxpayer’s interest in the partnership. The amount of sales in Florida is also included in the numerator of the sales factor to the extent of the taxpayer’s interest in the partnership. Partnership sales should be allocated to each partner based on each partner’s interest in the partnership, or as designated in the partnership agreement, for inclusion in the Florida sales factor.

Rulemaking Authority 213.06(1), 220.51 FS. Law Implemented 220.15, 220.44 FS. History–New 5-17-94, Amended 3-18-96, 10-2-01, 1-8-19.

12C-1.016 Business/Nonbusiness Income.

(1) “Nonbusiness income” means all income other than business income. For a determination of nonbusiness income, see section 220.03(1)(r), F.S.

(a) The classification of income by the labels occasionally used, such as manufacturing income, compensation for services, sales income, interest, dividends, rents, royalties, gains, operating income, nonoperating income, etc., is of no import in determining whether income is business or nonbusiness income. Income of any type or class and from any source is business income if it arises from transactions and activity occurring in the regular course of a trade or business. Accordingly, the critical element in determining whether income is “business income” or “nonbusiness income” is the identification of the transactions and activity which are the elements of a particular trade or business. In general, all transactions and activities of the taxpayer which are dependent upon or contribute to the operations of the taxpayer’s economic enterprise as a whole constitute the taxpayer’s trade or business and will be transactions and activity arising in the regular course of, and will constitute integral parts of, a trade or business.

(b) Examples. The examples below illustrate the provisions of this rule relating to whether particular income is business or nonbusiness income. The examples used are illustrative only and do not purport to set forth all pertinent facts used in determination of whether particular income is business or nonbusiness income.

1. Rents from real and tangible personal property. Rental income from real and tangible property is business income if the property with respect to which the rental income was received is used in the taxpayer’s trade or business or is incidental thereto and therefore is includible in the property factor.

a. Example: The taxpayer operates a multistate car rental business. The income from car rentals is business income.

b. Example: The taxpayer is engaged in the heavy construction business in which it uses equipment such as cranes, tractors, and earth-moving vehicles. The taxpayer makes short-term leases of the equipment when particular pieces of equipment are not needed on any particular project. The rental income is business income.

c. Example: The taxpayer operates a multistate chain of men’s clothing stores. The taxpayer purchases a five-story office building for use in connection with its trade or business. It uses the street floor as one of its retail stores and the second and third floors for its general corporate headquarters. The remaining two floors are leased to others. The rental of the two floors is incidental to the operation of the taxpayer’s trade or business. The rental income is business income.

d. Example: The taxpayer constructed a plant for use in its multistate manufacturing business, and 20 years later the plant was closed and put up for sale. The plant was rented for a temporary period from the time it was closed by the taxpayer until it was sold 18 months later. The rental income is business income, and the gain on the sale of the plant is business income.

e. Example: The taxpayer operates a multistate chain of grocery stores. It owned an office building which it occupied as its corporate headquarters. Because of inadequate space, taxpayer acquired a new and larger building elsewhere for its corporate headquarters. The old building was rented to an investment company under a five-year lease. Upon expiration of the lease, taxpayer sold the building at a gain (or loss). The net rental income received over the lease period is business income, and the gain (or loss) on the sale of the building is nonbusiness income.

2. Gains or losses from sales of assets. Gain or loss from the sale, exchange or other disposition of real or tangible or intangible personal property constitutes business income if the property while owned by the taxpayer was used in the taxpayer’s trade or business.

a. Example: In conducting its multistate manufacturing business, the taxpayer systematically replaces automobiles, machines, and other equipment used in the business. The gains or losses resulting from those sales constitute business income.

b. Example: The taxpayer constructed a plant for use in its multistate manufacturing business and 20 years later sold the property at a gain while it was in operation by the taxpayer. The gain is business income.

c. Example: Same as Example b., except that the plant was closed and put up for sale but was not in fact sold until a buyer was found 18 months later. The gain is business income.

d. Example: Same as Example b., except that the plant was rented while being held for sale. The rental income is business income, and the gain on the sale of the plant is business income.

3. Interest. Interest income is business income where the intangible with respect to which the interest was received arises out of or was created in the regular course of the taxpayer’s trade or business operations or where the purpose for acquiring and holding the intangible is related to or incidental to such trade or business operations.

a. Example: The taxpayer operates a multistate chain of department stores, selling for cash and on credit. Service charges, interest, or time-price differentials and the like are received with respect to installment sales and revolving charge accounts. The amounts are business income.

b. Example: The taxpayer conducts a multistate manufacturing business. During the year the taxpayer receives a federal income tax refund and collects a judgment against a debtor of the business. Both the tax refund and the judgment bore interest. The interest income is business income.

c. Example: The taxpayer is engaged in a multistate manufacturing and wholesaling business. In connection with that business, the taxpayer maintains special accounts to cover such items as workmen’s compensation claims, rain and storm damage, machinery replacement, etc. The funds in those accounts are invested. Similarly, the taxpayer temporarily invests funds intended for payment of federal, state and local tax obligations. The interest income is business income.

d. Example: The taxpayer is engaged in a multistate money order and traveler’s check business. In addition to the fees received in connection with the sale of the money orders and traveler’s checks, the taxpayer earns interest income by the investment of the funds pending their redemption. The interest income is business income.

e. Example: The taxpayer is engaged in a multistate manufacturing and selling business. The taxpayer usually has working capital and extra cash totaling $200,000 which it regularly invests in short-term interest bearing securities. The interest income is business income.

4. Dividends. Dividends are business income where the stock with respect to which the dividends are received arises out of or was acquired in the regular course of the taxpayer’s trade or business operations or where the purpose for acquiring and holding the stock is related to or incidental to such trade or business operations.

a. Example: The taxpayer operates a multistate chain of stock brokerage houses. During the year the taxpayer receives dividends on stock it owns. The dividends are business income.

b. Example: The taxpayer is engaged in a multistate manufacturing and wholesaling business. In connection with that business the taxpayer maintains special accounts to cover such items as workmen’s compensation claims, etc. A portion of the moneys in those accounts is invested in interest-bearing bonds. The remainder is invested in various common stocks listed on national stock exchanges. Both the interest income and any dividends are business income.

c. Example: The taxpayer and several unrelated corporations own all of the stock of a corporation whose business operations consist solely of acquiring and processing materials for delivery to the corporate owners. The taxpayer acquired the stock in order to obtain a source of supply of materials used in its manufacturing business. The dividends are business income.

d. Example: The taxpayer is engaged in a multistate heavy construction business. Much of its construction work is performed for agencies of the federal government and various state governments. Under state and federal laws applicable to contracts for these agencies, a contractor must have adequate bonding capacity, as measured by the ratio of its current assets (cash and marketable securities) to current liabilities. In order to maintain an adequate bonding capacity, the taxpayer holds various stocks and interest-bearing securities. Both the interest income and any dividends received are business income.

e. Example: The taxpayer receives dividends from the stock of its subsidiary or affiliate which acts as the marketing agency for products manufactured by the taxpayer. The dividends are business income.

f. Example: The taxpayer is engaged in a multistate glass manufacturing business. It also holds a portfolio of stock and interest-bearing securities, the acquisition and holding of which are unrelated to the manufacturing business. The dividends and interest income received are nonbusiness income.

5. Patent, trademark, and copyright royalties. Patent, trademark and copyright royalties are business income where the patent or trademark or copyright with respect to which the royalties were received arises out of or was created in the regular course of the taxpayer’s trade or business operations or where the purpose for acquiring and holding the patent or trademark or copyright is related to or incidental to such trade or business operations.

a. Example: The taxpayer is engaged in the multistate business of manufacturing and selling industrial chemicals. In connection with that business the taxpayer obtained patents on certain of its products. The taxpayer licensed the production of the chemicals in foreign countries, in return for which the taxpayer receives royalties. The royalties received by the taxpayer are business income.

b. Example: The taxpayer is engaged in the music publishing business and holds copyrights on numerous songs. The taxpayer acquires the assets of a smaller publishing company, including music copyrights. These acquired copyrights are thereafter used by the taxpayer in its business. Any royalties received on these copyrights are business income.

c. Example: Same as Example b., except that the acquired company also held the patent on a type of phonograph needle. The taxpayer does not manufacture or sell phonographs or phonograph equipment. Any royalties received on the patent would be nonbusiness income.

(2) Nonbusiness income is not subject to apportionment, but is allocated as provided in Section 220.16, F.S.

Rulemaking Authority 213.06(1), 220.51 FS. Law Implemented 213.05, 220.03(1)(r), 220.16 FS. History–New 12-21-88, Amended 3-18-96.

12C-1.0181 Enterprise Zone Jobs Credit.
Rulemaking Authority 20.05(5), 213.06, 220.51 FS. Law Implemented 120.53(1)(b), 213.05, 213.35, 220.03(1), (5), 220.181, 290.009(1) FS., Section 56, Ch. 94-136, Laws of Florida. History–New 10-20-85, Formerly 12C-1.181, Amended 12-21-88, 12-7-92, 10-19-94, Repealed 1-3-96.

12C-1.0182 Enterprise Zone Property Tax Credit.
Rulemaking Authority 213.06(1), 220.182(7), 220.51 FS. Law Implemented 220.181, 220.182, 290.009(1) FS., Section 56, Ch. 94-136, Laws of Florida. History–New 10-7-85, Formerly 12C-1.182, Amended 12-21-88, 4-8-92, 5-17-94, 10-19-94, Repealed 1-3-96.

12C-1.0183 Community Contribution Tax Credit.
Rulemaking Authority 20.05(5), 213.06, 220.183(6)(d), 220.51 FS. Law Implemented 220.183 FS., Section 56, Ch. 94-136, Laws of Florida. History–New 4-24-85, Formerly 12C-1.183, Amended 12-21-88, 1-30-90, 4-8-92, 10-19-94, Repealed 1-3-96.

12C-1.0186 Credit for Florida Alternative Minimum Tax.

(1) If the Florida alternative minimum tax is paid pursuant to Section 220.11(3), F.S., or the Florida alternative minimum tax is offset by the credits provided in section 220.1875 or 220.193, F.S., an alternative minimum tax credit is allowed by section 220.186, F.S., in subsequent years.

(2) The amount of the alternative minimum tax credit is equal to the excess of the alternative minimum tax paid over the amount of regular corporate income tax without application of the credits provided in section 220.1875 or 220.193, F.S., that would have otherwise been due. There is no limitation on the total dollar amount of the credit.

(3) An alternative minimum tax credit may not be taken in a subsequent year when alternative minimum tax is also due for that subsequent year. The credit may only be taken for a tax year when regular tax is due pursuant to section 220.11(2), F.S. Furthermore, the amount of alternative minimum tax credit that may be taken is limited to the difference between the amount of regular tax that is due and the amount of alternative minimum that would be due if the application of the alternative minimum tax statutes was required. Therefore, for purposes of computing the limitation, the taxpayer will need to compute alternative minimum tax due in a subsequent year in which an alternative minimum tax credit is going to be used, even if the corporation is not otherwise required to compute the alternative minimum tax.

(4) There is no time limitation in which the alternative minimum tax credit must be used.

Rulemaking Authority 213.06(1), 220.193(4), 220.51, 1002.395 FS. Law Implemented 220.186, 220.1875, 220.193 FS. History–New 12-7-92, Amended 4-26-10, 6-6-11.
12C-1.0187 Credits for Contributions to Nonprofit Scholarship Funding Organizations.

Rulemaking Authority 213.06(1), 220.187, 220.51 FS. Law Implemented 213.05, 213.35, 213.755, 220.03(1), 220.131, 220.187, 220.44, 624.51055 FS. History‒New 3-15-04, Amended 4-5-07, 4-26-10, Repealed 6-6-11.
12C-1.0188 Enterprise Zone Program.

(1) Corporate Income Tax – Enterprise Zone Jobs Credit.

(a) How to Claim the Credit. Section 220.181(2), F.S., requires that an application, which includes the information stated in that subsection, be filed with the Enterprise Zone Development Agency for the enterprise zone in which the business is located.

(b)1. Forms Required. Taxpayers claiming the Enterprise Zone Jobs Credit for employees hired on or after January 1, 2006, must use Form F-1156Z, Florida Enterprise Zone Jobs Credit Certificate of Eligibility for Corporate Income Tax (incorporated by reference in rule 12C-1.051, F.A.C.), to compute the allowable Enterprise Zone Jobs Credit amount. Form F-1156Z requires the signature of an officer, under oath, duly authorized to sign. The F-1156Z must be certified by the Enterprise Zone Development Agency, attached to a corporate income tax return, and submitted to the Department of Revenue.

2. A copy of the certified F-1156Z must be forwarded to the Florida Department of Revenue, General Tax Administration, 5050 West Tennessee Street, Tallahassee, Florida 32399-0100, by the Enterprise Zone Development Agency.

(2) Corporate Income Tax – Enterprise Zone Property Tax Credit.

(a) How to Claim the Credit.

1. Notice Required. Section 220.182(4), F.S., requires a notice be filed with the local property appraiser before the Enterprise Zone Property Tax Credit may be claimed. This notice must be on Form DR-456, Notice of New, Rebuilt, or Expanded Property (incorporated by reference in rule 12D-16.002, F.A.C.).

2. This notice is required to be filed with the property appraiser of the county in which the eligible business property is located, or is to be located, no later than April 1 of the year in which the property is first subject to ad valorem assessment. If this notice is not filed by April 1 of the year in which the eligible property is first subject to assessment, the taxpayer will be precluded from qualifying for the tax credit and would not be allowed to claim the Enterprise Zone Property Tax Credit in later years.

(b)1. The Enterprise Zone Development Agency for the enterprise zone in which the eligible property is located, must certify all applications meeting the criteria set forth in section 220.182, F.S., to be eligible to receive the credit.

2. Taxpayers claiming the Enterprise Zone Property Tax Credit against corporate income tax, must use Form F-1158Z, Enterprise Zone Property Tax Credit (incorporated by reference in rule 12C-1.051, F.A.C.), to apply for, and compute the allowable amount of the credit. The F-1158Z must be certified by the Enterprise Zone Development Agency, attached to a Florida corporate income tax return and submitted to the Department of Revenue. A copy of the certified F-1158Z is to be forwarded to the Florida Department of Revenue, General Tax Administration, 5050 West Tennessee Street, Tallahassee, Florida 32399-0100, by the Enterprise Zone Development Agency.

(3) Corporate Income Tax or Insurance Premium Tax – Community Contribution Tax Credit.

(a) Who May Claim the Credit. Any taxpayer who has received prior approval from the Department of Economic Opportunity, Division of Strategic Business Development, for a community contribution to any revitalization project undertaken by an eligible sponsor, will be allowed a credit of 50 percent of the contribution. The total annual credit under this section, applied against the tax due under chapter 220, F.S., for a taxable year, is limited to $200,000. Additionally, contributions approved for insurance companies who are eligible to take this credit against the insurance premium tax, as provided for in section 624.5105, F.S., are not eligible to receive the credit against the corporate income tax.

(b) The valuation of the contribution determined by the Department of Economic Opportunity, Division of Strategic Business Development will be used in the computation of the credit. In instances where the value is misrepresented to the Department of Economic Opportunity, the Director of the Department of Revenue has the authority to redetermine the value of the contribution, pursuant to section 220.44, F.S.

1. A contribution of more than $400,000 may be made in a tax year. However, the credit received for any contribution may not exceed the $200,000 annual credit limitation.

2. When to Claim the Credit. The credit will be claimed in the taxpayer’s taxable year in which the contribution is paid or the transfer of the asset is completed, whichever is later. Any taxpayer on the accrual basis will be allowed the deduction if the contribution conforms to the provisions of s. 170(a)(2), I.R.C.

(c) Carryover of Community Contributions.

1. If a credit granted in a tax year exceeds the tax liability for that year, the unused credit may be carried forward for a period not to exceed 5 years.

2. The community contribution tax credit carryover created in a given year as a result of an annual contribution, cannot exceed the annual $200,000 credit limitation. However, the total carryover for all years may be greater than $200,000.

3. If applicable, a schedule of the computation of any carryover of the credit must be included with the return.

(d) Consolidated Returns. In instances where taxpayers are filing a consolidated return, the community contribution tax credit will not be limited to the tax liability allocated to the particular corporation which made the contribution. Credits provided under this section are applied against the consolidated tax liability of the affiliated group that files a Florida consolidated income tax return.

(e) S Corporations. An S Corporation may avail itself of the community contribution tax credit at any time it has a Florida corporate income tax liability. In order to preserve the credit, even if the S Corporation does not have a tax liability for the current taxable year, a Form F-1120 must be filed for that taxable year, with a schedule attached which indicates the allowable credit is being carried forward. The credit may then be utilized in any of the eligible carry forward taxable years against any corporate income tax liability incurred either as an S Corporation, or as a C Corporation, if the S Corporation election is terminated.

(f) Recordkeeping Requirements. Every corporation claiming the community contribution tax credit must retain a copy of each approved application for tax credit obtained from the issuing agency for as long as the contents are material for administrative purposes. The retention of records is generally controlled by section 213.35, F.S. This section requires records to be kept until the expiration of time within which the Department of Revenue may make an assessment under section 95.091(3), F.S.

(4) The forms referenced in this rule section are available, without cost, by one or more of the following methods: 1) downloading the form from the Department’s website at www.floridarevenue.com/forms; or, 2) calling the Department at (850)488-6800; or, 3) writing the Florida Department of Revenue, Taxpayer Services, Mail Stop 3-2000, 5050 West Tennessee Street, Tallahassee, Florida 32399-0112; or, 4) visiting any local Department of Revenue Service Center to personally obtain a copy. Persons with hearing or speech impairments may call the Florida Relay Service at 1(800)955-8770 (Voice) and 1(800)955-8771 (TTY). These forms may also be obtained from the Enterprise Zone Development Agency for the enterprise zone in which the business is located.

(5) Questions relating to enterprise zones created on January 1, 2006, should be directed to:

Department of Economic Opportunity

Division of Strategic Business Development

The Capitol

Tallahassee, Florida 32399-0001.

Rulemaking Authority 213.06(1), 220.182(8), 220.183(6)(d), 220.51 FS. Law Implemented 213.05, 213.35, 220.03(1), 220.131, 220.181, 220.182, 220.183, 220.44, 290.0055, 290.0065, 290.009(1) FS. History–New 1-3-96, Amended 8-1-02, 5-1-06.

12C-1.0191 Capital Investment Tax Credit Program.

(1) Qualifying projects defined in sections 220.191(1)(g)1. and 2., F.S.

(a) Section 220.191, F.S., requires an application process for the capital investment tax credit, which includes review and recommendation by Enterprise Florida, and a certification from the Department of Economic Opportunity, Division of Strategic Business Development. Once the applicant has been recommended by Enterprise Florida and certified by the Department of Economic Opportunity, the applicant is required to reach a written agreement with the Florida Department of Revenue on how the taxable income from the qualifying project is to be determined or calculated. The Department adopts a Technical Assistance Advisement, which the applicant requests from the Department, as the method for entering into such written agreement. When requesting the Technical Assistance Advisement, the applicant is required to follow the guidelines provided in rule 12-11.003, F.A.C., and in addition, to include how the applicant proposes to determine the taxable income generated by or arising out of the qualifying project.

1. In situations where the applicant is using a separate corporate entity to account for the activities of the qualifying project, the taxable income generated by that entity as reported on the return filed pursuant to section 220.22(1), F.S., will be used to determine the amount of income tax due and the subsequent amount of the credit that will be available for use. If the applicant has other activities not related to the project reported on this return, a pro forma attachment will be required to separately account for the taxable income generated by the project, the resulting amount of tax due, and the subsequent amount of the credit that will be available for use.

2. Where the activities of the qualifying project are included within preexisting multiple corporate structures, such as several affiliates or divisions, or the activities of the project are included within a corporation or corporations that are included in a consolidated income tax return filed pursuant to section 220.131, F.S., the applicant will be required to separately account for, using a “pro forma” format, the qualifying project’s taxable income, the amount of income tax due, and subsequent credit. This pro-forma attachment will indicate separately all revenues, expenses, either direct or indirect, and any other adjustments made in the determination of the project’s annual taxable income, and the subsequent annual amount of the Capital Investment Tax Credit that may be claimed on the Florida corporate income tax return. This computation requires the qualifying project’s annual taxable income to be determined by generally accepted accounting principles (GAAP) and to conform to the provisions contained in Florida Corporate Income Tax Law under chapter 220, F.S.

3. In situations where the activities of the project are included within other types of corporate structures, the applicant will be required to separately account for, using a “pro forma” format, the qualifying project’s taxable income, the amount of income tax due, and subsequent credit. This pro-forma attachment will indicate separately all revenues, expenses, either direct or indirect, and any other adjustments made in the determination of the project’s annual taxable income, and the subsequent annual amount of the Capital Investment Tax Credit that may be claimed on the Florida corporate income tax return. This computation requires the qualifying project’s annual taxable income to be determined by generally accepted accounting principles (GAAP) and to conform to the provisions contained in Florida Corporate Income Tax Law under chapter 220, F.S.

(b)1. The maximum annual amount of Capital Investment Tax Credit is limited to 5 percent of the certified eligible capital costs of the qualifying project, for a period not to exceed 20 years, beginning with the commencement of the project’s operations. The tax credit may not be carried forward or backward, except as noted in subparagraph 2. The sum of all capital investment tax credits cannot exceed 100 percent of the eligible capital costs of the project.

2. A carryover of credit is available for a qualifying business that invested at least $100 million and is eligible to claim the credit against 100 percent of its corporate income tax liability pursuant to section 220.191(2)(a)1., F.S. Unused credits from the 20-year credit period may be claimed in the 21st through 30th tax years after commencement of operations of such qualifying project.

3. The amount of carryover from any one taxable year is five (5) percent of the cumulative capital investment that is at least $100 million less the amount of capital investment tax credit that could be used on the tax return for the taxable year. The amount of carryover from a taxable year may not exceed five (5) percent of the cumulative capital investment that is at least $100 million.

4. Example: Taxpayer A is entitled to a capital investment credit in 2018 because it made a cumulative capital investment of $100 million; the 2018 corporate income tax due on the income generated by or arising out of its capital investment is $4 million; and the tax liability on its corporate income tax return was $4.5 million. From the 2018 taxable year, Taxpayer A generated a capital investment carryover of $1 million ($5 million less the lesser of $4.5 million or $4 million).

5. Example: Taxpayer B is entitled to a capital investment credit in 2020 because it made a cumulative capital investment of $100 million; the 2020 corporate income tax due on the income generated by or arising out of its capital investment is $3.5 million; and the corporate income tax liability on its tax return was $3 million. From the 2020 taxable year, Taxpayer B generated a capital investment carryover of $2 million ($5 million less the lesser of $3 million or $3.5 million).

(2) Qualifying projects defined in section 220.191(1)(g)3., F.S.

(a) Section 220.191, F.S., requires an application process for the capital investment tax credit, which includes review and recommendation by Enterprise Florida and a certification from the Department of Economic Opportunity, Division of Strategic Business Development. The maximum annual amount of Capital Investment Tax Credit is limited to the lesser of $15 million or 5 percent of the certified eligible capital costs of the qualifying project, for a period not to exceed 20 years, beginning with the commencement of the project’s operations. If the tax credit is not fully used in any one year, the unused amount may be carried forward for a period not to exceed 20 years after the commencement of operations of the project. The tax credit may be used in whole or in part by the qualifying business or by any corporation that is a member of that qualifying business’s affiliated group of corporations, is a related entity taxable as a cooperative under subchapter T of the Internal Revenue Code, or, if the qualifying business is an entity taxable as a cooperative under subchapter T of the Internal Revenue Code, is related to the qualifying business. The sum of all capital investment tax credits cannot exceed 100 percent of the eligible capital costs of the project.

(b) When the capital investment tax credit is used in whole or in part by a member of the qualifying business’s affiliated group or by a related entity that is taxable as a cooperative under subchapter T of the Internal Revenue Code, the qualifying business and the entities claiming the qualifying business’s tax credit must attach a schedule reconciling the amount of capital investment tax credit claimed by each entity. The name, federal identification number, and amount of capital investment tax credit claimed by each entity must be included in the schedule.

(3) A copy of the Department of Economic Opportunity certification, Enterprise Florida documents, and, as appropriate, any “pro forma” attachment required by the written agreement to provide the calculations used in the determination of the annual taxable income generated by or arising out of the qualifying project, is required to be included with the Florida Corporate Income Tax Return (Form F-1120) when filing for and claiming the Capital Investment Tax Credit.

(4) A taxpayer that claims the capital investment tax credit against the insurance premium tax may not claim credit for the same qualifying project against the corporate income tax. For qualifying projects defined in section 220.191(1)(g)3., F.S., the capital investment tax credit may only be applied against corporate income tax.

(5) A qualifying business that establishes a qualifying project that includes locating a new solar panel manufacturing facility in Florida that generates a minimum of 400 jobs within six months after commencement of operations with an average salary of at least $50,000, may assign or transfer its capital investment tax credit, or any portion thereof, to any other business. The amount of credit that may be transferred in any year is the lesser of (1) the qualifying business’s Florida corporate income tax liability for the tax year, or (2) the credit amount granted for the tax year. A business receiving the transferred credit may use the credit only in the year received, and the credit may not be used in any other tax year. Taxpayers are required to file a Notice of Intent to Transfer A Florida Energy Tax Credit (Form F-1193T, incorporated by reference in rule 12C-1.051, F.A.C.) to transfer a capital investment tax credit for which a transfer is provided. The transfer must be verified by the Department prior to the transferee claiming the credit. Within 15 days of receipt of a completed Form F-1193T, the Department will notify the transferor and the transferee of the amount of tax credit authorized for transfer. A copy of the letter from the Department allowing the transfer must be attached by the transferee to the Florida Corporate Income/Franchise and Emergency Excise Tax Return (Form F-1120, incorporated by reference in rule 12C-1.051, F.A.C.) on which the credit is claimed.

(6) Taxpayers making application for the Capital Investment Tax Credit or transferring a capital investment tax credit should refer to Section 220.191, F.S., for the definition of terms, statutory requirements, and other pertinent guidelines.

Rulemaking Authority 213.06(1), 220.191(8), 220.51 FS. Law Implemented 220.191 FS. History–New 8-4-05, Amended 4-5-07, 4-26-10, 1-17-13, 1-8-19.
12C-1.0192 Renewable Energy Technologies Investment Tax Credit.

Rulemaking Authority 213.06(1), 220.192(5), (7), 220.51 FS. Law Implemented 220.192 FS. History–New 4-26-10, Repealed 12-12-19.
12C-1.0193 Florida Renewable Energy Production Credit.

(1) A Florida Renewable Energy Production Credit is provided in Section 220.193, F.S., for the sale of electricity from a Florida renewable energy facility. An application must be filed with the Department of Agriculture and Consumer Services each year for an allocation of credit. The Department of Agriculture and Consumer Services will notify eligible taxpayers of the certified amount of credit that is allocated to them and the tax year in which the taxpayer may claim the credit on its Florida corporate income tax return. A copy of the certification must be attached to the taxpayer’s Florida corporate income tax return on which the credit is taken.

(2) The Florida Renewable Energy Production Credit may be transferred in a merger or acquisition. In addition, unused credits may be transferred one time (outside a merger or acquisition) to another taxpayer in whole or in increments of not less than 25 percent of the remaining credit. Taxpayers are required to file a Notice of Intent to Transfer A Florida Energy Tax Credit (Form F-1193T, incorporated by reference in rule 12C-1.051, F.A.C.) to transfer the unused renewable energy production credits available for transfer. The transfer must be verified by the Department prior to the transferee claiming the credit. Within 15 days of receipt of a completed Form F-1193T, the Department will notify the transferor and the transferee by letter of the amount of tax credit authorized for transfer. A copy of the letter from the Department allowing the transfer must be attached by the transferee to the Florida Corporate Income/Franchise Tax Return (Form F-1120, incorporated by reference in rule 12C-1.051, F.A.C.) on which the credit is claimed. The transfer of a credit does not affect the time for taking the credit, and the credit is subject to the same limitations imposed on the transferor.
(3) Every taxpayer claiming a Florida Renewable Energy Production Credit must retain documentation that substantiates and supports the credit, a copy of the certification received from the Department of Agriculture and Consumer Services certifying the amount of the credit, a schedule reconciling all credit carryovers, transfers, and sales, a schedule tracking the credit amounts allocated and the use of such credits, and, if applicable copy of the letter from the Department allowing the transfer until tax imposed by chapter 220, F.S., may no longer be determined and assessed under section 95.091(3), F.S. Documentation to substantiate and support the credit includes: production records or other evidence of the amount of electricity produced; evidence of the increase in production and sales of electricity over the 2011 calendar year by an expanded facility; and evidence establishing that the electricity was produced from renewable energy.

Rulemaking Authority 213.06(1), 220.193, 220.51 FS. Law Implemented 213.35, 220.02(8), 220.03(1), 220.131, 220.193, 220.21 FS. History–New 4-26-10, Amended 1-17-13.
12C-1.0194 Corporate Income Tax Credits for Spaceflight Projects.
(1) Taxpayers seeking to obtain a corporate income tax credit for spaceflight projects must apply to the Department of Economic Opportunity, as provided in section 220.194, F.S.

(2)(a) For tax years beginning on or after October 1, 2015, a spaceflight business that has been approved and certified by the Department of Economic Opportunity may take a nontransferable corporate income tax credit of up to fifty percent (50%) of its Florida corporate income/franchise tax liability after all other credits are applied in the order provided in section 220.02(8), F.S.

(b) A letter of certification issued by the Department of Economic Opportunity upon approval of an Application for Certification must be attached to the certified spaceflight business’ Florida corporate income/franchise tax return on which the nontransferable credit for spaceflight projects is taken.

(c) A certified spaceflight business may not file a consolidated Florida corporate income/franchise tax return when claiming the nontransferable corporate income tax credit.

(3)(a) For tax years beginning on or after October 1, 2015, a spaceflight business may be approved and certified by the Department of Economic Opportunity to transfer, in whole or in part, its Florida net operating loss that would otherwise be available to be taken on a Florida corporate income/franchise tax return, provided that the activity giving rise to the net operating loss occurred after July 1, 2011.

(b)1. To perfect the transfer, a certified spaceflight business (transferor) must provide the Department with a written Transfer Statement approved by the Department of Economic Opportunity to revenueaccounting@floridarevenue.com. For assistance, call the Department at (850)617-8586 Monday through Friday (excluding holidays). Persons with hearing or speech impairments may call the Florida Relay Service at 1(800)955-8770 (Voice) and 1(800)955-8771 (TTY).

2. The Transfer Statement must include: the date the transfer is effective; the transferee’s name, address, federal employer identification number (FEIN) and/or business partner number; the tax year that the transferee intends to use the tax credit; and the amount of tax credit transferred to the transferee.

3. Upon receipt of a Transfer Statement approved by the Department of Economic Opportunity, the Department will provide the transferee and the Department of Economic Opportunity with a certificate reflecting the tax credit amount transferred. The transferee must attach the certificate to its Florida corporate income/franchise tax return on which the credit is taken. Any unused credit is forfeited and not available for use in a subsequent tax year.

(c) Net operating losses that are transferred may not be subtracted from the income of the transferor.

(d) Payments received for net operating losses that are transferred are to be treated as nonbusiness income allocable to Florida on the transferor's Florida corporate income/franchise tax return.

(4) The amount taken as a corporate income tax credit for spaceflight projects must be added to federal taxable income prior to computing the Florida corporate income/franchise tax due. 
(5) An amended Florida Corporate Income/Franchise Tax Return (Form F-1120X, incorporated by reference in rule 12C-1.051, F.A.C.) is required if the corporate income tax credit for spaceflight project is disallowed or modified by the Department or if the Department of Economic Opportunity issues a Notice of Revocation or Modification to revoke or modify a letter of certification previously issued. The taxpayer must pay additional tax and interest as may be due, computed as the difference between the tax that would have been due had the credit been computed correctly and the tax actually paid. In addition the spaceflight business is liable for a penalty equal to 100 percent of the additional tax due.

(6) Every taxpayer claiming a corporate income tax credit for spaceflight projects must retain documentation that substantiates and supports the credit until tax imposed by chapter 220, F.S., may no longer be determined and assessed under section 95.091(3), or 220.23, F.S. Documentation to substantiate and support the credit includes copies of: the completed tax credit application submitted to the Department of Economic Opportunity; the letter of certification issued by the Department of Economic Opportunity; and the Transfer Certificate reflecting the credit amount transferred issued by the Department.

Rulemaking Authority 213.06(1), 220.194(8), 220.51 FS. Law Implemented 220.194 FS. History–New 1-11-16.

12C-1.0196 Research and Development Tax Credit.

(1)(a)1. A research and development tax credit against Florida corporate income/franchise tax is provided in section 220.196, F.S., to a business enterprise that claims a valid research credit against federal corporate income tax for qualified research expenses as provided in section 41 of the Internal Revenue Code (26 U.S.C. s. 41). The business enterprise must be a corporation, as defined in section 220.03, F.S., and a qualified target industry business, as defined in Section 288.106, F.S. However, only qualified target industry businesses in the manufacturing, life sciences, information technology, aviation and aerospace, homeland security and defense, cloud information technology, marine sciences, materials science, and nanotechnology industries may qualify for a research and development tax credit.
2. Businesses that are partnerships, limited liability companies taxed as partnerships, or disregarded single member limited liability companies, are not corporations under section 220.03, F.S., and, therefore, may not apply for an allocation of credit. However, each partner of a partnership that is a corporation may apply separately for an allocation of credit based on the corporation’s separate research expenses, including allocated partnership research expenses. For disregarded entities, the single member that is a corporation must apply separately for an allocation of credit based on the corporation’s separate research expenses, including those of the disregarded single member limited liability company. For purposes of 26 U.S.C. s. 41, the research expenses are apportioned among the partners during the taxable year and are treated as paid or incurred directly by the partners rather than by the partnership.
(b) “Qualified research expenses” include research expenses qualifying for the credit under section 41 of the Internal Revenue Code (26 U.S.C. s. 41) for in-house research expenses incurred in Florida or contract research expenses incurred in Florida. The term “qualified research expenses” does not include research conducted outside Florida or research expenses that do not qualify for a credit under 26 U.S.C. s. 41. 

(c)1. The credit is available annually and is based upon qualified research expenses in Florida allowed under section 41 of the Internal Revenue Code (26 U.S.C. s. 41).
2. Example: Tax credit applications approved for the 2015 calendar year were based upon qualified research expenses incurred during calendar year 2015 for tax years that began in 2015.
(2)(a) To receive an annual allocation of the annual funds available for granting tax credits to qualified target industry businesses, an Allocation for Research and Development Tax Credit for Florida Corporate Income/Franchise Tax (Form F-1196, incorporated by reference in rule 12C-1.051, F.A.C.) must be filed with the Department between 12:00 a.m. (ET), March 20 and 11:59 p.m. (ET), March 26 of that same year. The application is available on the Department’s website at www.floridarevenue.com/forms. Taxpayers required to file returns and remit payments by electronic means pursuant to section 213.755, F.S., and rule chapter 12-24, F.A.C., must apply online using the Department’s website. When the completed application is submitted online, a confirmation number will be provided to confirm receipt of the application.
(b) A business enterprise must attach a letter from the Department of Economic Opportunity, certifying that the business is an eligible target industry business, to its Allocation for Research and Development Tax Credit for Florida Corporate Income/Franchise Tax application. The Department of Economic Opportunity will provide a letter upon receiving a request.
(c) Businesses needing assistance with the Allocation for Research and Development Tax Credit for Florida Corporate Income/Franchise Tax may call the Department at (850)488-6800, Monday through Friday (excluding holidays). Persons with hearing or speech impairments may call the Florida Relay Service at 1(800)955-8770 (Voice) and 1(800)955-8771 (TTY).
(d) If the total credits requested (computed as the sum of the credit allocations requested from Form F-1196 for all qualified applicants) exceed the annual credit cap, each qualified applicant will be allocated credit on a prorated basis.

(e) Business enterprises that otherwise qualify and that have timely exercised their rights and challenged a Department of Economic Opportunity refusal to issue a certification letter may apply to the Department for an allocation of credit pursuant to this paragraph, but must include documentation of their protest. The Department will consider the credit application and reserve an amount of credit for that applicant as if a certification letter had been received.

1. Should the petitioner prevail and receive a certification letter, the Department will send the petitioner a letter indicating the amount of credit allocated.

2. Should the petitioner not prevail in its appeal, the Department will send the petitioner a letter to confirm that because no certification letter was received, no credit will be allocated to the petitioner.

3. After all appeals related to that year’s allocation have been resolved by the Department of Economic Opportunity, the Department will recompute the original allocation for all approved applicants, without any reserve for denied applicants. To the extent a business enterprise’s new allocation of credit is at least $1 greater than the original allocation for that tax year, the Department will provide a new letter stating the updated allocation amount.

(f) The Department will notify eligible taxpayers by letter of the amount of credit that is allocated to them and the tax year in which the qualified target industry business may claim the credit on its Florida corporate income/franchise tax return.
(g)1. Should the amount of credit requested by a business enterprise be determined to be overstated, the percentage of the original allocation provided by the Department will be applied to the lesser amount of credit that should have been requested. For example, Taxpayer A requested an allocation of credit for 2016 of $800,000, and the Department prorated the request and issued a letter allocating Taxpayer A $368,000 in research and development credit. Later, it was determined Taxpayer A should have only applied for an allocation of $400,000 in credit because its qualifying Florida expenditures were less than originally computed. Taxpayer A is only entitled to a credit allocation of $184,000 ($400,000 x $368,000/$800,000).

2. If the amount of credit requested by a business enterprise is later determined to be understated, the taxpayer may not claim more credit on its Florida corporate income/franchise tax return than it was allocated by the Department because of the annual cap on credit allocations. For example, Taxpayer Z requested an allocation of credit for 2016 of $700,000, and the Department prorated the request and issued a letter allocating Taxpayer Z $322,000 in research and development tax credit. Later, Taxpayer Z determined its allocation request should have been for $950,000, because its qualifying Florida expenditures were more than originally computed. Taxpayer Z is limited to a Florida research and development credit of $322,000 when it files its Florida corporate income/franchise tax return.

(h) Correspondence from the Department to credit applicants may be by electronic means.

(3) A federal research credit must be taken on the federal return filed by the qualified target industry business for the same tax year in which the Florida research and development credit is taken. The amount taken as a Florida research and development credit must be added to taxable income prior to computing the Florida corporate income/franchise tax due. The Florida research and development credit is limited to fifty percent (50%) of the Florida corporate income/franchise tax liability after all other credits are applied in the order provided in section 220.02(8), F.S. A copy of federal Form 6765 (Credit for Increasing Research Activities) and a copy of federal Form 3800 (General Business Credit) must be attached to the Florida corporate income/franchise tax return on which the Florida research and development credit is taken. In the case of a corporate partner of a partnership that has earned a federal credit for increasing research activities, a copy of federal Form 1065, Schedule K-1 (Partner’s Share of Income, Deductions, Credits, etc.), and a copy of federal Form 3800 must be attached to the Florida corporate income/franchise tax return on which the Florida research and development credit is taken.
(4)(a) Any unused credits may be carried forward for up to five (5) tax years. Carryover credits may be used in a subsequent year when the Florida corporate income/franchise tax for such year exceeds the credit for such year after applying the other credits and unused carryovers in the order provided in section 220.02(8), F.S.
(b) Example: A taxpayer is allocated a Florida research and development credit of $30,000 for its tax year beginning in 2012 and all requirements of section 220.196, F.S., are met for the taxpayer to earn the full $30,000 allocation. Its Florida corporate income/franchise tax liability after all other applicable credits are applied is $50,000. The $30,000 Florida research and development credit that the taxpayer is allocated for tax year 2012 is more than 50 percent of its tax liability for tax year 2012. Therefore, the taxpayer is limited to a Florida research and development credit of $25,000 ($50,000 × .50) for tax year 2012, and the remaining $5,000 of Florida research and development credit may be carried forward for up to five tax years.
(5)(a)1. The Florida research and development tax credit is equal to ten percent (10%) of the amount of qualified research expenses incurred in Florida and allowed under section 41 of the Internal Revenue Code (26 U.S.C. s. 41) that exceeds the base amount. The base amount is defined as “the average of the qualified research expenses incurred in Florida for the four tax years preceding the tax year for which the credit is determined.” The four taxable years used to compute the base amount must end before the calendar year for which the qualified research expenses are determined.

2. Example: A taxpayer with a fiscal year end of June 30, 2013, that applies for the Florida research and development credit based upon the qualified research expenses incurred during calendar year 2012 will use the following taxable years for its base amount: taxable years ended June 30, 2011; June 30, 2010; June 30, 2009; and June 30, 2008.
(b)1. Taxpayers that have not been in existence for at least four tax years prior to the tax year in which the Florida research and development credit is claimed must reduce the amount of the credit by twenty-five percent (25%) for each year of the past four tax years that the corporation did not exist.
2. Example: A calendar year taxpayer is incorporated on January 1, 2009. The taxpayer applies for the Florida research and development credit for its tax year beginning January 1, 2012; its Florida qualified research expenses for calendar year 2012 equal $250,000. The taxpayer’s Florida qualified research expenses for its base amount are as follows:

Tax year 2008: $0, as Taxpayer did not exist.
Tax year 2009: $175,000
Tax year 2010: $200,000
Tax year 2011: $225,000
The average of the Florida qualified research expenses for the 4 taxable years preceding 2012 equals $150,000 (($0 + $175,000 + $200,000 + $225,000) ÷ 4). The excess Florida qualified research expenses over the base amount equal $100,000 ($250,000 - $150,000). The tentative Florida research and development credit is $10,000 ($100,000 × .10). However, since the taxpayer was not in existence for at least 4 taxable years immediately preceding tax year 2012, the Florida research and development credit is reduced by 25 percent for each taxable year the taxpayer did not exist. Therefore, the taxpayer’s Florida research and development credit for tax year 2012 is reduced by 25 percent to $7,500 ($10,000 ‒ $2,500).
(6) Every taxpayer claiming a Florida research and development credit must retain documentation that substantiates and supports the credit, a copy of the letter received from the Department of Economic Opportunity certifying that the taxpayer meets the requirements of section 220.196(2)(a)3., F.S. (i.e., is an eligible qualified target industry business), a copy of the letter received from the Department granting the credit, and a schedule reconciling all credit carryovers until tax imposed by chapter 220, F.S., may no longer be determined and assessed under section 95.091(3) or 220.23, F.S. Documentation to substantiate and support the credit includes records or other evidence of the amount of qualified Florida research expenses incurred for in-house research or for contract research expenses, that those expenses qualified under 26 U.S.C. s. 41, and that the federal credit was claimed.
(7) A taxpayer may not sell or transfer a credit. However, if all of the assets of the business are sold in a single transaction, the credit will transfer in the same manner that the federal tax benefits transfer.
Rulemaking Authority 213.06(1), 220.196(4), 220.51 FS. Law Implemented 220.196 FS. History‒New 3-12-14, Amended 1-11-16, 3-14-17.
12C-1.021 Record Keeping Requirements.

(1) Every corporation subject to the Florida Corporate Income Tax Code will be required to keep such permanent books of account or records as will be sufficient to establish the tax base. Since the Florida tax base is federal taxable income (with certain Florida modifications), a record keeping system in compliance with Internal Revenue Service requirements for establishing the Florida tax base will be required. Supplemental data to support Florida modifications to federal taxable income and determination of the Florida apportionment fraction will also be needed. Such records shall be kept until the time within which the Department may make an assessment of the tax under section 95.091(3), F.S.

(2) The required books and records must be available for inspection by the Department of Revenue as long as the contents are material. Generally, copies of returns, including records used in their preparation, should be retained.

(3) Taxpayers should also note that section 220.23, F.S., requires that if the corporation’s related federal return is adjusted by amendment or otherwise and such adjustment will affect an item or items entering into the computations of such corporation’s net income subject to tax for any taxable year under the Florida Income Tax Code, the corporation is required to notify the Department of Revenue of such adjustment. Such notification may be made by filing an amended return or report within 60 days after such adjustment has been agreed to or finally determined for federal income tax purposes. In these circumstances, assessment of a deficiency or allowance of a refund is permitted without regard to the usual limitations contained in section 95.091(3), F.S. Thus, the returns and records pertaining to years open to audit by the Internal Revenue Service should be retained until any resulting Florida adjustments have been resolved.

Rulemaking Authority 213.06(1), 220.21, 220.51 FS. Law Implemented 220.21, 220.23, 213.35 FS. History–New 8-22-78, Formerly 12C-1.21, Amended 12-21-88.

12C-1.0211 Penalty for Incomplete Return.

(1) Section 220.211, F.S., imposes a penalty for filing an “incomplete return”. For tax returns due before January 1, 1993, this penalty is $150 or 5 percent of the tax finally determined to be due, whichever is greater, not to exceed $5,000. For tax returns due on or after January 1, 1993, this penalty is $300 or 10 percent of the tax finally determined to be due, whichever is the greater; however, such penalty shall not exceed $10,000.

(2) An “incomplete return” is a return which lacks uniformity, completeness, and arrangement such that the Department cannot readily accomplish the physical handling, verification, or review of the return. Such returns include, but are not limited to, those returns to which any one of the following conditions apply:

(a) Failure to complete an appropriate line item on page 1 of F-1120;

(b) Failure to provide an appropriate schedule for a line item on page 1 of F-1120;

(c) Failure to provide the required data on supporting schedules;

(d) Use of facsimile reports which are not in the same format as the F-1120;

(e) Failure to attach pages 1 through 4 of federal form 1120 or other specifically required federal form;

(f) Failure to attach any of the following when required:

1. Federal Forms 851 or 1122.

2. Federal Form 1120X or copy of a Revenue Agent’s Report (RAR).

3. Federal Form Schedule D.

4. Federal depreciation schedule on Form 4562.

5. Explanation for adjustments on Schedules M-1 and M-2.

6. Florida balance sheet if different from balance sheet on Federal return and schedule reconciling differences.

7. Any other required schedule or statement for explanation of an entry on a line item of the Florida corporate return, Form F-1120.

8. Failure to include the FEI number of the corporate entity.

9. Federal Form 4626.

10. Omission of any other material item.

Rulemaking Authority 213.06(1), 220.21, 220.51 FS. Law Implemented 220.211 FS. History–New 12-21-88, Amended 4-8-92, 5-17-94.

12C-1.022 Returns; Filing Requirement.

(1) In general, every corporation as defined in section 220.03(1)(e), F.S., subject to tax under chapter 220, part II, F.S., and every bank and savings association subject to tax under chapter 220, Part VII, F.S., must make a return of income for each taxable year in which such entity either is liable for tax under the Florida Income Tax Code, or is required to make a federal income tax return, whether or not such taxpayer is liable for tax under the Florida Income Tax Code.

(a) The Florida Income Tax Code does not specifically provide for an exception from the filing requirements for any organization, association, or legal entity. Therefore, every corporation, as defined in section 220.03(1)(e), F.S., and every bank or savings association, as defined in section 220.62, F.S., will be required to file a return absent a specific provision within the Internal Revenue Code or the Treasury Regulations exempting the entity from filing a federal tax return or a letter of determination from the Internal Revenue Service providing that the entity does not have a federal filing requirement. It is the burden of a corporation that is existing in Florida or incorporated under the Laws of Florida to establish that it is not required to file a federal corporate income tax return and, therefore, does not have a Florida filing requirement. This section shall not be deemed to be an inclusive listing of the entities required to file a Florida corporate income/franchise tax return.

(b)1. “S” corporations are not subject to the tax, except for taxable years when they are liable for the federal tax under the Internal Revenue Code. An “S” corporation must file a Florida Corporate Income/Franchise and Emergency Excise Tax Return (Form F-1120, incorporated by reference in rule 12C-1.051, F.A.C.) for taxable years when it is liable for federal tax under the Internal Revenue Code.

2. A single member limited liability company or qualified subchapter S corporation that is disregarded for Florida and Federal tax purposes is not required to file a separate Florida corporate income tax return. However, the income of the company is not exempt from tax. If it is owned by a corporation, whether directly or indirectly, the corporation is required to file Form F-1120 reporting its own income, together with the income of the single member limited liability company.

(c)1. Homeowners associations, including corporations or associations organized to operate condominiums pursuant to the Condominium Act, that are required to file federal returns on Form 1120, or that elect to file federal returns on Form 1120, must file a Florida Form F-1120 annually, regardless of whether any tax may be due.

2. Homeowners associations that elect to be taxed under s. 528, I.R.C., and file federal Form 1120-H, are not required to file Form F-1120 with the Department.

(d) Political organizations subject to Internal Revenue Code Section 527 who are required to file Federal Form 1120-POL must file a Florida Form F-1120 when the political organization reports federal taxable income on Federal Form 1120-POL or any other Federal Income Tax form.

(e) Any nonprofit or other tax-exempt organization, including a private foundation, which is exempt from Federal Income Tax under I.R.C. s. 501(a), and is described in I.R.C. s. 501(c), is required to file a Form F-1120 only when such organization has “unrelated trade or business taxable income,” as determined under I.R.C. s. 512, or is filing a Form 990T with the Internal Revenue Service. An organization that is required to apply for a “determination letter” in order to be exempt under I.R.C. s. 501(a), which has not timely filed such application on or before its due date as required by I.R.C. Reg. s. 1.508-1 or which has received an adverse determination, shall not be considered to be a tax-exempt organization. Such organization is subject to the Florida corporate income tax and is required to file a Form F-1120 unless the organization receives a retroactively effective determination letter. If an organization does not file Florida corporate income tax returns in reliance on this rule, and the Internal Revenue Service determines that the organization was not exempt from federal income tax for any such period, then the organization will be required to file Form F-1120 or Form F-1120X pursuant to section 220.23, F.S.

(f)1. Insurance companies conducting business, deriving income, or existing within this state are required to file a Florida corporate income/franchise tax return.

2. Insurance companies whose only business activity within Florida is providing reinsurance are earning income within the state and, therefore, are required to file a Florida corporate income/franchise tax return.

(g) Credit unions without capital stock organized and operated for mutual purposes and without profit that are exempt under s. 501(c)(14), I.R.C., are not subject to the Florida tax, except for taxable years when they are liable for Federal tax under the Internal Revenue Code. 

(h) Benefit plans qualifying under s. 401(a), I.R.C., and health and dental plans qualifying under s. 125, I.R.C., are only required for federal tax purposes to file information returns. A qualified pension, health, or dental plan that is totally exempt from Federal Income Tax will not be required to file Form F-1120 with the Department, as long as the plan remains totally exempt for Federal purposes.

(i)1. A real estate investment trust (REIT) must file a Florida income/franchise tax return for every year that it is conducting business, earning income, or existing within the state.

2. A totally owned subsidiary of a taxpayer which is treated as a qualified REIT subsidiary for federal tax purposes will be treated in the same manner for Florida tax purposes. That is, the qualified REIT subsidiary will not be treated as a separate corporation, and all assets, liabilities, and items of income, deductions, and credit of the qualified REIT subsidiary would be included in the taxpayer’s Florida income tax return. The qualified REIT subsidiary would not be required to file a separate return for the Florida corporate income tax.

(j) Entities that have elected to be treated as a U.S. real estate mortgage investment conduit (REMIC) for Federal purposes are not subject to the tax, except for taxable years when they are liable for the Federal tax on income from foreclosure property pursuant to s. 860G(c), I.R.C. Such entities are required to file Form F-1120 for taxable years when they are liable for Federal tax on income from foreclosure property pursuant to s. 860G(c), I.R.C.

(k) Any professional service corporation organized pursuant to chapter 621, F.S., or any similar professional service corporation or professional association created as an artificial entity pursuant to the statutes of the United States or any other state, territory, possession, or jurisdiction is required to file a corporate income tax return for every year that it is conducting business, earning income, or existing within the state.

(2) Foreign (out-of-state) corporations.

(a) A corporate income tax return is required by every foreign (out-of-state) corporation that is conducting business, earning income, or existing within Florida. Cross reference: rule 12C-1.011, F.A.C.

(b) A foreign (out-of-state) corporation is not relieved from filing a Florida corporate income/franchise tax return merely because it is not considered to be doing business within the definition of another state agency. For example, rules promulgated by the Florida Office of Insurance Regulation, Florida Secretary of State, or Florida Department of Financial Services will not affect the determination whether a corporation or bank or savings association is subject to the corporate income tax under chapter 220, part II, F.S., or the franchise tax under chapter 220, part VII, F.S.

(c) A requirement to file a Florida corporate income tax return is not automatically created when an out-of-state corporation registers with the Secretary of State to do business within the state. However, a foreign corporation that has registered to do business in the state must respond in writing to inquiries of the Department clearly explaining why a Florida filing is not required.

(d) The determination whether a foreign (out-of-state) corporation is required to file a Florida corporate income/franchise tax return is dependent only on the activities of the corporation during that tax year. However, there is a continuing expectation that a foreign corporation that was required to file in a previous year has a filing requirement in subsequent years. Therefore, a foreign corporation should file a return with a statement clearly explaining why there is not a continuing filing requirement. A foreign corporation must respond in writing to inquiries of the Department clearly explaining why a Florida filing is not required.

(e) Foreign (out-of-state) corporations not otherwise subject to chapter 220, F.S., but who are partners or members of Florida partnerships or joint ventures, are subject to the Florida Income Tax Code by virtue of their membership in such partnerships or joint ventures and must file Form F-1120. A copy of the federal Schedule K-1 (Form 1065) should also be attached.

(3) Foreign (non-U.S.) corporations.

(a) Every foreign (non-U.S.) corporation subject to the Florida Income Tax Code must make a return of income for each taxable year such corporation is either liable for tax under the Florida Income Tax Code, or is required to make a federal income tax return, whether or not such taxpayer is liable for tax under the Florida Income Tax Code.

(b) Foreign corporations which are not considered under the Internal Revenue Code to have income effectively connected with a U.S. trade or business, but for which any tax is due under the provisions of s. 1442, I.R.C., will be required to file a Florida corporate income/franchise tax return.

(c) If a foreign corporation has been exempted by treaty from filing an F-1120, there will be no filing requirement for Florida income tax purposes. If a federal return is required to claim exempt status under the provision of a treaty, a corporation will be required to file a Florida return for each year it is required to file a federal return.

(d)1. Treasury Regulation 1.882-4(a)(3)(iv) provides that a foreign corporation may file a return for a taxable year and thereby protect the right to receive the benefit of the deductions and credits attributable to that gross income if it is later determined that the foreign corporation’s activities do create gross income effectively connected with the conduct of a trade or business within the United States. On that timely filed return, the corporation is not required to report any gross income as effectively connected with a United States trade or business or any deductions or credits, but should attach a statement indicating that the return is being filed under the provisions of Treas. Reg. 1.882-4(a)(3). Because this “protective return” is considered under the Treasury Regulations to be a true and accurate return which is required to be filed to protect possible benefits, it will be considered a required return for Florida tax purposes. Therefore, if a foreign corporation files a protective return under the provisions of Treas. Reg. 1.882-4(a)(3), it will be required to file a Florida corporate income tax return.

2. Because the corporation is not considered to have taxable income for federal purposes, it would not be considered to have taxable income for Florida purposes. Therefore, the Florida return would not reflect items of income, gain, deductions, losses, etc. The foreign corporation would be required to attach a copy of the federal return as filed, including the statement attached to the federal return indicating that the return is being filed under the provisions of Treas. Reg. 1.882-4(a)(3).

(4)(a) A taxpayer in existence during any portion of a taxable year and required to make a federal income tax return is required to make a Florida return. If a corporation was not in existence throughout an annual accounting period (either calendar year or fiscal year), the corporation is required to make a return for that fractional part of a year during which it was in existence.

(b) A corporation is not in existence after it ceases business and dissolves, retaining no assets, whether or not under state law it may thereafter be treated as continuing as a corporation for certain limited purposes connected with winding up its affairs, such as for the purpose of suing and being sued. If the corporation has valuable claims for which it will bring suit during this period, it has retained assets and therefore continues in existence. A corporation does not go out of existence if it is turned over to receivers or trustees who continue to operate it.

(c) A corporation subject to the Florida Income Tax Code which has received a charter but has never perfected its organization and has transacted no business and has no income from any source will be relieved from the necessity of making a Florida income tax return if it has been relieved from filing a federal income tax return pursuant to the Federal Income Tax Regulations. An application for waiver of the filing requirement should be submitted in writing in time to be received by the Department before the due date for filing the taxpayer’s Florida return.

(d) Once a Florida corporation has become active, a filing requirement will continue to exist until the corporation is dissolved. Inactivity of the business will not relieve the corporation from filing a return.

(e) A Florida corporation is required to file a Florida corporate income/franchise tax return even if it has no physical existence or activity in Florida and does business exclusively in other states or countries.

(5) The return required of a corporation subject to tax under chapter 220, part II, F.S., and the return required of a bank or savings association subject to tax under chapter 220, part VII, F.S., shall be made on Form F-1120. A copy of the related federal return filed with the Internal Revenue Service must be attached to Form F-1120. The instructions for Form F-1120 prescribe the attachments required to be submitted with the copy of the related federal return. The Florida corporate return requires computation of Florida net income using Federal taxable income, modified by adjustments, the Florida additions and subtractions, and apportioned to Florida using the Florida apportionment information. Taxpayers subject to federal alternative minimum tax (AMT) are also required to complete the Florida alternative minimum tax schedule.

(6)(a) Every Florida partnership having any partner subject to the Florida Income Tax Code is required to make an information return. A Florida partnership is a partnership, as defined in section 220.03(1)(s), F.S., having income apportionable or allocated to Florida. A partner subject to the Florida Income Tax Code includes a taxpayer, as defined in section 220.03(1)(z), F.S., and any corporation subject to the tax solely by virtue of its membership in a Florida partnership.

(b) The partnership will not be required to file a partnership return if the only partner subject to the Florida Income Tax Code is an S corporation.

(c) The following examples illustrate when a Florida partnership must file a partnership return.

1. Example: AB, a Florida partnership, has three partners, all of whom are individuals. AB is not required to file a Florida Partnership Information Return because it has no corporate partners.

2. Example: BC, a Florida partnership, has three partners, two individuals and one corporation, Corporation X. Corporation X is subject to the Florida Income Tax Code; therefore, BC is required to file a Florida Partnership Information Return.

3. Example: CD, a Florida partnership, has three partners, two individuals and one corporation, Corporation Y. Corporation Y is a New York corporation which does no business in Florida. However, CD is required to file a Florida Partnership Information Return because Corporation Y is subject to the Florida Income Tax Code solely by virtue of its membership in the Florida Partnership, CD.

4. Example: DE, a Florida Partnership, has three partners, two individuals and one corporation, Corporation Z. Corporation Z is an “S” Corporation. DE is not required to file a Florida Partnership Information Return.

(d) The return required of a partnership under this section shall be made on Form F-1065, Florida Partnership Information Return. A copy of the related U.S. Partnership Return of Income, Form 1065, must be attached. The instructions for Form F-1065 prescribe the attachments required to be submitted with the copy of the related federal Form 1065.

(e) Form F-1065 is used to determine the Florida partnership income adjustment; to report the names and addresses of all partners subject to tax under chapter 220, F.S., who are entitled to share in the net income of the partnership; and to distribute to each partner subject to the tax its share of the Florida partnership income adjustment and its share of the apportionment factors of the partnership or joint venture.

(f)1. The corporate taxpayer-partner filing Form F-1120, Florida Corporation Income Tax Return, may use Form F-1065 to report its distributive share of any partnership income adjustments and its share of the apportionment factors of a partnership or joint venture which is not a Florida partnership.

2. Example: Corporation W is subject to the Florida Income Tax Code and is also a partner in partnership UVW, an Ohio partnership, that does no business in Florida and is not required to file a Florida Partnership Information Return. However, Corporation W may use Form F-1065, Florida Partnership Information Return, to report its share of the partnership income adjustments and the partnership apportionment factors for partnership UVW.

(g) Corporations who are members of a Florida partnership or joint venture must file Form F-1065, Florida Partnership Information Return, as well as, Form F-1120.

Rulemaking Authority 213.06(1), 220.21, 220.22(4), 220.51 FS. Law Implemented 220.22, 605.1103 FS. History–New 10-20-72, Amended 10-20-73, 10-8-74, 3-5-80, Formerly 12C-1.22, Amended 12-21-88, 4-8-92, 12-7-92, 3-18-96, 10-2-01, 6-19-03, 8-4-05.

12C-1.0221 Returns, Notices, and Elections; Signing and Verification.

(1) A return, election, or notice required of a taxpayer shall be signed by an officer duly authorized to sign. A return or notice required of a taxpayer made by a fiduciary under section 220.22(3), F.S., shall be signed by the fiduciary. An officer’s or fiduciary’s signature on a return or notice made by or for a taxpayer shall be prima facie evidence that such individual was authorized to sign the return or notice on behalf of the taxpayer.

(a) Florida corporate income/franchise and emergency excise tax returns (Form F-1120), amended returns (Form F-1120X), or notices shall be signed by the president, vice-president, treasurer, assistant treasurer, chief accounting officer, or any other officer duly authorized to sign such returns or notices.

(b) Consolidated returns (Form F-1120) and affiliations schedules (Form F-851) shall be signed by the president, vice-president, treasurer, assistant treasurer, chief accounting officer, or any other officer of the common parent authorized to sign. Each authorization and consent of subsidiary corporation to be included in a consolidated return (Form F-1122) shall be signed by an officer duly authorized by the subsidiary to sign.

(c) Form F-7004 shall be signed by a person authorized by the taxpayer to request such extension. Such person must be an individual authorized under paragraph (a) or (b) to sign the taxpayer’s return; a person currently enrolled as an agent under Treasury Department Circular Number 230 (Rev. 8-2011, herein incorporated by reference, Effective 01/13) (http://www.flrules.org/Gateway/reference.asp?No=Ref-02113) to practice before the Internal Revenue Service; an attorney who is a member in good standing of the bar of the highest court of any state, possession, territory, commonwealth, or the District of Columbia; or any certified public accountant who is duly qualified to practice in any state, possession, territory, commonwealth, or the District of Columbia.

(d) A fiduciary includes a receiver, trustee in dissolution, trustee in bankruptcy, or assignee, who, by order of a court of competent jurisdiction, by operation of law or otherwise, has possession of or holds title to all or substantially all of the property or business of a corporation.

(e) Notices include, but are not limited to, waivers of restrictions on assessment and collection of proposed assessments under section 220.715, F.S., consents to extend the statutory period under section 213.23, F.S., and notifications of federal adjustments under section 220.23(2), F.S.

(2) A Florida partnership information return (Form F-1065) or notice required of a partnership shall be signed by any one of the general partners, and the fact that a partner has signed a return or notice shall be prima facie evidence that such partner was authorized to sign such document on behalf of the partnership. A Florida partnership return or notice made by a receiver, trustee in bankruptcy, or assignee shall be signed by such fiduciary. A Form F-7004, application for extension of time to file a Florida partnership return, shall be signed by a person authorized to make such application. Such person shall include a general partner; a person currently enrolled as an agent under Treasury Department Circular Number 230 to practice before the Internal Revenue Service; an attorney who is a member in good standing of the bar of the highest court of any state, possession, territory, commonwealth, or the District of Columbia; or any certified public accountant who is duly qualified to practice in any state, possession, territory, commonwealth, or the District of Columbia.

(3) Each return or notice required to be filed under this code shall be verified by a written declaration that is made under the penalties of perjury. A return prepared for the taxpayer by another person shall contain a declaration by the preparer that it was prepared on the basis of all information of which the preparer has knowledge.

(a) Florida corporate income tax returns (Form F-1120), amended returns (Form F-1120X), and partnership information returns (Form F-1065) shall contain a declaration, under the penalties of perjury, that the officer, partner, or fiduciary signing the return has examined the return, including accompanying schedules and statements, and declares that to the best of his or her knowledge and belief the return is true, correct, and complete. If such returns are prepared by a person other than the taxpayer, the preparer shall declare, under penalties of perjury, that the return, accompanying schedules, and statements are true, correct, and complete to the best of his or her knowledge and belief based on all of the information of which he or she has any knowledge.

(b) Affiliations schedules (Form F-851) shall contain a declaration, under the penalties of perjury, that the officer or fiduciary signing the schedule has examined the information and statements contained therein and declares to the best of his or her knowledge and belief that the schedule is true and correct.

(c) Florida tentative income tax return and application for extension of time to file income tax return (Form F-7004) and authorization and consent of subsidiary corporation to be included in a consolidated return (Form F-1122) shall contain a declaration, under the penalties of perjury, that the person signing such form has been authorized to sign the form and that the information and statements therein are true and correct to the best of his or her knowledge and belief.

(4)(a) An electronically filed return or notice shall be deemed to be signed when the individual who is authorized to sign under subsection (1) includes his or her name in the filed electronic return data identified as signature information.

(b) When the individual who is authorized to sign includes his or her name in the filed electronic return data identified as signature information, it will also be deemed to serve as the written declaration made under penalties of perjury in accordance with subsection (3).

(5) Tax Return Preparers Other Than the Taxpayer.

(a) If an electronically filed return is prepared by a person other than the taxpayer, the declaration of the preparer that such return or notice was prepared on the basis of all information of which he or she has any knowledge shall be deemed to be signed when the preparer includes his or her name in the completed electronic return data identified as preparer information.

(b) When the preparer includes his or her name in the completed electronic return data identified as preparer information, it will also be deemed to serve as the written declaration made under penalties of perjury in accordance with subsection (3).

(c) The requirements of Internal Revenue Notice 2004-54, Alternative Methods of Signing for Income Tax Return Preparers (August 16, 2004, herein incorporated by reference), will be followed regarding the signature of a tax return preparer (other than the taxpayer) for returns submitted electronically to a taxpayer and filed with the Department by the taxpayer.

(d) All filed returns, including electronically-filed returns, prepared by a person other than the taxpayer, must include all information that is required on the return for paid preparers, including the firm name of the preparer (or individual name for a self-employed preparer) and address, and the preparer’s tax identification number and federal employer identification number.

Rulemaking Authority 213.06(1), 220.51 FS. Law Implemented 213.755, 220.221, 220.23(2)(a) FS. History–New 3-5-80, Amended 12-18-83, Formerly 12C-1.221, Amended 12-21-88, 4-8-92, 1-28-08, 4-26-10, 1-17-13.
12C-1.0222 Returns; Extensions of Time; Payments of Tentative Tax.

(1) Returns.

(a) A return submitted to the Department by electronic means, as provided in rule chapter 12-24, F.A.C., is considered to be timely filed if the submission of the electronic return is initiated, and a confirmation from the Department is received, before 5:00 p.m. (Eastern Time), on or before the due date (including any extensions) prescribed by law. Taxpayers who meet the requirements of subsection (3) of rule 12-24.003, F.A.C., must submit returns by electronic means. A hard-copy (paper) return is considered to be timely filed if postmarked on or before the due date (including any extensions) prescribed by law. If the due date falls on a Saturday, Sunday, or legal holiday, a return will be considered timely if a confirmation for an electronic return is received by the Department on or before 5:00 p.m. (Eastern Time), or a hard-copy (paper) return is postmarked, on the next succeeding day that is not a Saturday, Sunday, or legal holiday. For this purpose, a legal holiday will mean a holiday that is observed by federal or state agencies as this term is defined in chapter 683, F.S., and s. 7503 of the Internal Revenue Code of 1986, as amended.

(b)1. Example: Corporation A’s Florida corporate return was due Thursday, November 1. The envelope in which the return was mailed was postmarked November 1; therefore, the return is considered to have been filed on time.

2. Example: Corporation B’s Florida corporate return was due Saturday, September 1. Monday, September 3, was Labor Day. The envelope in which the return was mailed was postmarked Tuesday, September 4. The return is considered timely filed because it was postmarked the next succeeding day which was not a Saturday, Sunday, or legal holiday.

(2) Requests for Extensions of Time to File Return.

(a)1. For taxable year ends other than June 30, an extension will be effective until six (6) months after the original due date of the return. For taxpayers with a taxable year ending June 30, an extension will be effective until seven (7) months after the original due date of the return.
2. An extension of the due date of any required Florida partnership information return will be effective until six (6) months after the original due date of the return.

3. If an automatic extension is not permitted because a federal extension has not been requested or is not allowed, the application for extension of time to file a return must contain sufficient facts to establish good cause why the return cannot be filed on or before the original due date. An extension of time for filing a return does not operate as an extension of time for payment of the tax or any part thereof.

(b) A corporation or a partnership that has been granted an automatic extension of time for filing its federal income tax return or its federal partnership return by the Internal Revenue Service, or that establishes good cause, will be granted an extension of time to file its Florida corporate income/franchise tax return or its Florida partnership information return when the following requirements are met:

1. Form F-7004, Florida Tentative Income/Franchise Tax Return and Application for Extension of Time to File Return (incorporated by reference in rule 12C-1.051, F.A.C.), signed by a person duly authorized by the taxpayer to sign a request for extension, is filed with the Department on or before the due date prescribed for filing the return. See rule 12C-1.0221, F.A.C., for persons authorized to request an extension of time to file. For affiliated groups, the parent company qualified to file a Florida consolidated income tax return must file Form F-7004. An extension granted to the parent company of an affiliated group applies to the parent company’s consolidated return. If any corporate partner requires an extension of time to file its separate Florida corporate income/franchise tax return, a separate Form F-7004 must be filed by the corporate partner with the Department.

2. The amount estimated to be the balance of its proper tax due for the taxable year after giving effect to payments and credits on its declaration of estimated income tax is paid to the Department.
(3) Extended Return Due Dates.

(a) Upon the timely filing of Form F-7004, properly prepared and including payment of any tax determined to be due, an extension will be allowed. 

(b) The aggregate amount of time of extensions for a return cannot exceed six (6) months, unless the exception specified in paragraph (2)(a), of this rule, applies. No further extensions are allowed.

1. For a corporation whose taxable year ends December 31, a required Florida corporate income/franchise tax return is due May 1 of the following year. When the requirements of this rule are met, and the corporation is granted an extension of time to file its Florida corporate income/franchise tax return, the extended due date for the Florida return is November 1.

2. A partnership whose taxable year ends on December 31, will be granted an extension of time from April 1 to October 1 to file its Florida partnership information return when all the requirements for an extension of the due date of a return provided in this rule are met.

(c)1. Failure to make payment with an application when one is required will void the request for extension of time to file. The taxpayer will be subject to the penalty provided in section 220.801, F.S., for failure to file a timely return. Interest will be assessed on any tax due from the due date of the return to the date of payment.

2. An extension of time will be invalidated when the:

a. Tentative tax due is not paid with the application for extension (Form F-7004); or,

b. The tax is underpaid by the greater of $2,000 or thirty percent (30%) of the tax due on the return when filed.
Rulemaking Authority 213.06(1), 220.32(2), 220.51 FS. Law Implemented 220.222, 220.32, 220.801 FS. History–New 10-20-73, Amended 10-8-74, 4-21-75, 3-5-80, 12-18-83, Formerly 12C-1.222, Amended 12-21-88, 12-19-89, 4-8-92, 3-18-96, 3-13-00, 3-15-04, 9-1-09, 1-10-17, 1-17-18.
12C-1.023 Federal Returns.

(1) If a Federal amended return is filed or other redetermination of Federal income is made (for example, through an audit adjustment), and the adjustment would affect any item or items affecting net income subject to the Florida corporate income/franchise tax or the emergency excise tax, the taxpayer must notify the Department.

(2)(a) The notification required by section 220.23, F.S., and subsection (1) of this rule must be in the form of a Florida amended return form (F-1120X) or a corporate income/franchise and emergency excise tax return marked “Amended” across the top of the return.

(b) A copy of the amended Federal return or other adjustment (for example, an RAR) must be attached to the amended return.

(3) No amended return is required when the only change to the federal return is to give effect to a carryback of a net operating loss or capital loss.

(4) No amended return is required for a tax year for which the only effect of a change is to increase or reduce a net operating loss. However, if the reduction or addition to a net operating loss effects a change in the deduction for a net operating loss carryover for a subsequent taxable year for which a return has already been filed, an amended return will be required for the subsequent tax year(s) in which there is a tax effect.

(5)(a) The required amended return must be filed not later than 60 days after such adjustment has been agreed to or finally determined for Federal tax purposes, or after any Federal income tax deficiency or refund, abatement, or credit resulting therefrom has been assessed, paid, or collected, whichever shall occur first.

(b) There are no provisions to extend the due date for the required amended return.

(c) Amounts paid solely for the purpose of satisfying a jurisdictional requirement for contesting an assessment in court will not be deemed to have been “paid” for purposes of this subsection.

(d) When some Federal audit adjustments are agreed to and some are contested, the taxpayer must file an amended return reflecting the changes for which there is agreement within 60 days from that agreement or from when the additional tax is paid. Additional amended returns for the items in dispute will be required if the taxpayer subsequently agrees to the changes or the assessment of those items becomes final.

(6) If the amended return concedes the accuracy of a Federal change or correction, any deficiency in Florida corporate income, franchise, or emergency excise tax is deemed assessed on the date of filing the amended return. No penalty will be assessed if the amended return is filed not later than 60 days after the date notification is required by section 220.23(2)(a)3., F.S., and subsection (5) of this rule. However, interest will be due on any deficiency from the original due date of the return through the date of payment.

(7) If a required amended return is filed later than 60 days after the date specified in paragraph (5)(a) of this rule, the taxpayer will be subject to the failure to file penalty, pursuant to section 220.801, F.S., regardless of whether additional tax is due. Interest will be due on any deficiency from the original date of the return through the date of payment.

(8) A claim for refund may be filed within 2 years after the date an amended return was due, regardless of whether the amended return was filed timely. However, the amount recoverable pursuant to this claim is limited to the amount of any overpayment resulting from recomputation for the taxable year after giving effect only to the item or items reflected in the adjustment required to be reported.

(9) In any case where an amended return is required, then notwithstanding the limitations contained in section 95.091(3), F.S.:

(a) A notice of deficiency may be issued at any time within 5 years after the date the amended return is filed; or

(b) If the taxpayer fails to file an amended return, a notice of deficiency may be issued at any time.

(c) In either case, the amount of any proposed assessment shall be limited to the amount of any deficiency resulting from the recomputation of the taxpayer’s income for the taxable year after giving effect only to the item or items reflected in the adjustment.

Rulemaking Authority 213.06(1), 220.51 FS. Law Implemented 220.23, 220.801, 220.809 FS. History–New 5-17-94.

12C-1.024 Declaration of Estimated Tax.
Rulemaking Authority 213.06, 220.51 FS. Law Implemented 220.24 FS. History–New 10-20-73, Amended 12-18-83, Formerly 12C-1.24, Amended 12-21-88, 4-8-92, Repealed 5-17-94.

12C-1.0241 Declaration; Time for Filing.
Rulemaking Authority 220.51 FS. Law Implemented 220.24, 220.241 FS. History–New 10-20-73, Formerly 12C-1.241, Amended 12-21-88, Repealed 5-17-94.

12C-1.032 Payments of Tentative Tax. 

Rulemaking Authority 213.06(1), 220.51 FS. Law Implemented 220.32 FS. History–New 10-20-72, Formerly 12C-1.32, Amended 12-21-88, Repealed 9-1-09.
12C-1.033 Payments of Estimed Tax.
Rulemaking Authority 220.51 FS. Law Implemented 220.33 FS. History–New 10-20-73, Formerly 12C-1.33, Amended 12-21-88, Repealed 5-17-94.

12C-1.034 Special Rules Relating to Estimated Tax.

(1) Definition.

(a) Section 220.24(1), F.S., defines “estimated tax” as the amount which the taxpayer estimates to be the Florida corporate income/franchise tax due for the taxable year.
(b) “Estimated tax,” for the purposes of this rule, is the estimate of net corporate income/franchise tax due after credits.

(c) Estimated tax payments are prepayments of tax and are not tax paid, since section 220.34(1), F.S., provides that amounts paid as estimated tax are deemed assessed on the taxpayer’s original due date for filing the corporate income/franchise tax return.

(2)(a) Except for taxpayers with a June 30 taxable year end, a declaration of estimated tax must be filed before the first day of the sixth month of the taxable year, if the taxpayer can reasonably expect before the first day of the fourth month to owe more than $2,500 in tax for the taxable year.

(b) Taxpayers with a June 30 taxable year end must file a declaration of estimated tax before the first day of the fifth month of the taxable year, if the taxpayer can reasonably expect before the first day of the fourth month to owe more than $2,500 in tax for the taxable year.
(c) Installment due dates that fall on a Saturday, Sunday, or legal holiday extend to the next business day, with the exception of installments due on the last day of June, which must be paid on or before the last Friday of June.

(d) For a list of deadlines for initiating electronic payments on time, visit www.floridarevenue.com/forms, select the e-Services section, and then select the current year Florida e-Services Calendar of Due Dates (Form DR-659).

(3) Reasonably Expect.

(a)1. The phrase “reasonably expect” implies a forecast of tax owed. The estimated tax is based upon the amount of Florida net income which the taxpayer can reasonably expect to receive or accrue, based on the facts and circumstances existing at the time prescribed for filing the declaration, as well as those reasonably anticipated for the taxable year.

2. The phrase “reasonably expect” does not imply that a taxpayer can wait until more than $2,500 of tax is actually due on income already earned.

3. A business is required to make a declaration of estimated tax by the date specified in subsection (2), even though income may not actually be earned until later in the taxable year. For example, a seasonal business that can reasonably expect before the first day of the fourth month to owe more than $2,500.00 for the taxable year will be required to make a declaration of estimated tax before the first day of the sixth month of the taxable year (before the first day of the fifth month of the taxable year for a taxpayer with a June 30 taxable year end). Therefore, a Christmas shop with a taxable year ending January 31, 2018, will be expected to make a declaration before July 1, 2017 (the first day of the sixth month following the end of the taxable year) if the corporation reasonably expects to owe more than $2,500.00 in tax for the tax year. It does not matter whether the corporation is making sales by that date or not.

(b) In determining whether a corporation that existed for a full 12 months during the prior year can reasonably expect to owe more than $2,500.00 in tax, the Department will consider the taxpayer’s past payment history and circumstances.

(c) If the tax due for the corporation’s prior taxable year exceeded $2,500.00, there is a presumption that the taxpayer can reasonably expect to owe more than $2,500 in the current taxable year.
(d) In considering a factual determination of a specific taxpayer, the Department will consider the following factors:

1. General economic conditions;

2. Economic conditions of a specific industry;

3. Cause and timing of taxable income.

(e) There is no first year exception from filing the declaration by the date specified in subsection (2), and making payments of estimated tax in accordance with the time limitations set by section 220.33(1), F.S.

(4) The Department of Revenue combines the declaration of estimated tax and the payment of the first installment into the Declaration/Installment of Florida Estimated Income/Franchise Tax (Form F-1120ES, incorporated by reference in rule 12C-1.051, F.A.C.).

(5)(a) When the due date of the declaration of estimated tax is before the first day of the sixth month (before the first day of the fifth month for taxpayers with a June 30 taxable year end), there must be four equal installments.

(b) Estimated tax payments are then due before the first day of the sixth month (before the first day of the fifth month for taxpayers with a June 30 taxable year end), before the first day of the seventh month, before the first day of the tenth month, and before the first day of the next taxable year. For calendar year taxpayers, estimated tax payments are due May 31, June 30, September 30, and December 31.

(6) There are no provisions for annualization. Section 220.33, F.S., requires equal installments based on the due date of the declaration.

(7) Amended declarations. A declaration of estimated tax is based upon a reasonable projection of tax liability. A declaration must be adjusted when the taxpayer determines that circumstances have developed that materially change the amount of estimated tax reported in the declaration. The remaining estimated tax payments must be increased or decreased to reflect the adjusted projected income.
(8) Overpayments of Estimated Tax.

(a)1. A taxpayer must make an irrevocable election on its annual Florida corporate income/franchise tax return to designate an overpayment as an estimated tax payment for the subsequent taxable year or an amount to be refunded.

2. The decision to apply an overpayment to the subsequent year’s estimated tax payments may not be changed to request a refund.

3.a. If a taxpayer files an amended return for a tax year that reports an overpayment of tax, the taxpayer may elect to use the overpayment as a credit against estimated tax for a subsequent taxable year or may request a refund of the overpayment. The overpayment of tax may not be credited against estimated tax payments for a closed taxable year.

b. Example: A calendar year taxpayer in 2018 amends the 2015 Florida corporate income/franchise tax return pursuant to a federal adjustment that impacted Florida taxable income. The result of the amendment is that the taxpayer has overpaid the tax due for 2015. The overpayment may be refunded or credited to the 2018 estimated tax payments. The overpayment may not be credited to estimated tax payments for the 2016 or 2017 taxable year.

(b) In the case of an overpayment for a taxable year for which a Florida corporate income/franchise tax return has been filed, the properly executed return constitutes a claim for refund or credit.

(c)1. If a taxpayer requests that an overpayment be applied to estimated tax for the succeeding tax year, the application will be to the first estimated tax payment of the next tax year, even if the return is filed after the due date for the first payment.

2. Example: A calendar year taxpayer requested an extension of the filing date for the 2016 Florida corporate income/franchise tax return from May 1, 2017, until November 1, 2017. The first payment of estimated tax for the succeeding tax year is due May 31, 2017. The 2016 return is filed on September 29, 2017. If the taxpayer requested that the overpayment of estimated tax be applied to the next tax year, the overpayment is applied effective May 31, 2017.

(d) The Department will not pay interest on an overpayment that a taxpayer has elected to apply as an estimated payment to a subsequent taxable year.

(e) There are no provisions within the Florida Statutes for a “quick refund” if the estimated tax is overpaid. A taxpayer may not claim a refund of estimated tax paid until the Florida corporate income/franchise tax return is filed for that tax year.

(9) Underpayment of estimated tax.

(a) Definition. The amount of the underpayment for any installment date is the excess of:

1. The amount of the installment which would be required to be paid if the estimated tax were equal to 90 percent of the tax shown on the return for the taxable year or, if no return was filed, 90 percent of the tax for such year, over

2. The amount, if any, of the installment paid on or before the last day prescribed for payment.

(b)1. No penalty or interest will be imposed for any underpayment of any installment of estimated tax if, on or before the date prescribed for payment of the installment, the total amount of all payments of estimated tax made equals or exceeds the amount which would have been required to be paid on or before such date if the estimated tax were the lesser of the following amounts:

a. An amount equal to a tax computed at the rates applicable to the taxable year but otherwise on the basis of the facts shown on the return for the preceding taxable year and the law applicable to the preceding year, provided that the preceding taxable year was a year of 12 months and a return was filed for such year; or,

b. An amount equal to 90 percent of the tax finally due for the taxable year.

c.(I) A contribution to an eligible nonprofit scholarship-funding organization (SFO) for a corporate income tax credit pursuant to section 220.1875, F.S., reduces the amount required to meet the prior year exception referenced in sub-subparagraph a. For taxable years beginning before January 1, 2018, the specific prior year exception amount reduced by a contribution to an SFO is determined by the date of contribution on the certificate of contribution issued by the SFO. For taxable years beginning on or after January 1, 2018, a taxpayer may, after earning a tax credit under section 220.1875, F.S., reduce any estimated payment in that taxable year by the amount of the credit. Cross reference: rule chapter 12-29, F.A.C.

(II) Example: A calendar year taxpayer remitted four estimated payments of $16,000 each on May 31, 2017; June 30, 2017; September 30, 2017; and December 31, 2017. The taxpayer also made a $15,000 contribution to an SFO and was issued a certificate of contribution on June 20, 2017, which generated a tax credit for the taxpayer. For the prior tax year ending December 31, 2016, corporate income tax of $80,000 was due. Taxpayer’s prior year exception computation is as follows:
	Due dates of installments
	(1st)

5/31/2017
	(2nd)

6/30/2017
	(3rd)

9/30/2017
	(4th)

12/31/2017

	Current year: Total cumulative amount paid (or credited) from the beginning of the taxable year through the installment date indicated
	16,000.00
	32,000.00
	48,000.00
	64,000.00

	(a) Prior year exception: Tax on prior year’s income using current year’s rates
	25% of tax

20,000.00
	50% of tax

40,000.00
	75% of tax

60,000.00
	100% of tax

80,000.00

	(b) Cumulative donations made to SFOs from the beginning of the taxable year through the installment date indicated. Certificate of contribution must be issued on or before installment due date.
	0.00
	0.00
	15,000.00
	15,000.00

	(c) The prior year exception adjusted for the credit for contributions to SFOs per Section 1002.395(5)(g), F.S., equals (a) less (b)
	20,000.00
	40,000.00
	45,000.00
	65,000.00

	Installment meets prior year exception? To answer Yes, Current year must equal or exceed Prior year (c).
	No
	No
	Yes
	No


Taxpayer has met the prior year exception for the third installment through a combination of estimated payments and SFO credit so that estimated tax penalty and interest will not apply for the third installment.

(III) Example: A calendar year taxpayer remitted four estimated payments of $10,000 each on May 31, 2017; June 30, 2017; September 30, 2017; and December 31, 2017. The taxpayer also made four $10,000 contributions to an SFO and was issued certificates of contribution on May 31, 2017; June 30, 2017; September 30, 2017; and December 31, 2017. For the prior tax year ending December 31, 2016, corporate income tax of $80,000 was due. Taxpayer’s prior year exception computation is as follows:
	Due dates of installments
	(1st)

5/31/2017
	(2nd)

6/30/2017
	(3rd)

9/30/2017
	(4th)

12/31/2017

	Current year: Total cumulative amount paid (or credited) from the beginning of the taxable year through the installment date indicated
	10,000.00
	20,000.00
	30,000.00
	40,000.00

	(a) Prior year exception: Tax on prior year’s income using current year’s rates
	25% of tax

20,000.00
	50% of tax

40,000.00
	75% of tax

60,000.00
	100% of tax

80,000.00

	(b) Cumulative donations made to SFOs from the beginning of the taxable year through the installment date indicated. Certificate of contribution must be issued on or before installment due date. 
	10,000.00
	20,000.00
	30,000.00
	40,000.00

	(c) The prior year exception adjusted for the credit for contributions to SFOs per Section 1002.395(5)(g), F.S., equals (a) less (b)
	10,000.00
	20,000.00
	30,000.00
	40,000.00

	Installment meets prior year exception? To answer Yes, Current year must equal or exceed Prior year (c). 
	Yes
	Yes
	Yes
	Yes


Taxpayer has met the prior year exception for all four installments through a combination of estimated payments and SFO credit so that estimated tax penalty and interest will not apply to any of the four installments.
(IV) Example: A calendar year taxpayer remitted four estimated payments of $18,000 each on May 31, 2018; June 29, 2018; October 1, 2018; and December 31, 2018. The taxpayer also made a $17,000 contribution to an SFO and was issued a certificate of contribution on June 20, 2018, which generated a tax credit for the taxpayer. For the prior tax year ending December 31, 2017, corporate income tax of $90,000 was due. Taxpayer’s prior year exception computation is as follows:
	Due dates of installments
	(1st)

5/31/2018
	(2nd)

6/29/2018
	(3rd)

10/1/2018
	(4th)

12/31/2018

	Current year: Total cumulative amount paid (or credited) from the beginning of the taxable year through the installment date indicated
	18,000.00
	36,000.00
	54,000.00
	72,000.00

	(a) Prior year exception: Tax on prior year’s income using current year’s rates
	25% of tax

22,500.00
	50% of tax

45,000.00
	75% of tax

67,500.00
	100% of tax

90,000.00

	(b) Cumulative donations timely made to SFOs for the taxable year. Certificate of contribution must be issued for the taxable year.
	17,000.00
	17,000.00
	17,000.00
	17,000.00

	(c) The prior year exception adjusted for the credit for contributions to SFOs per Section 1002.395(5)(g), F.S., equals (a) less (b)
	5,500.00
	28,000.00
	50,500.00
	73,000.00

	Installment meets prior year exception? To answer Yes, Current year must equal or exceed Prior year (c).
	Yes
	Yes
	Yes
	No


Taxpayer has met the prior year exception for the first three installments through a combination of estimated payments and SFO credit so that estimated tax penalty and interest will not apply for the first, second, or third installment.

2.a. A taxpayer may not use the prior year exception if the previous tax year was for a short tax year (not a full 12 months), except where the short periods are due to a change in accounting period.

b.(I) The taxpayer may not use a total of the tax liability for 2 or more short periods to qualify for a prior year exception, except where the short periods are due to a change in accounting period. The prior year exception is denied even where there is continuity of business. If a short period return is required for federal and Florida purposes, the taxpayer is denied the use of the prior year exception for the subsequent tax year.

(II) Example: Corporation C was part of affiliated group ABC, which filed a federal consolidated income tax return for the 2016 and 2017 tax years. For Florida corporate income/franchise tax purposes, Corporation C has always filed a separate return. On June 1, 2017, the stock of Corporation C was bought by Corporation X. Corporation C has two taxable years for 2017 for federal income tax purposes, and, therefore, for Florida corporate income/franchise tax purposes even though it has always filed a separate Florida corporate income/franchise tax return. For the first taxable year within 2017 (January 1 through May 31, 2017), Corporation C may base estimated tax payments on a prior year exception (January 1, 2016, through December 31, 2016). Corporation C may not use the prior year exception for the second taxable year within 2017 (June 1, 2017, through December 31, 2017). Furthermore, Corporation C cannot use a prior year exception for the 2018 tax year.

3. See subsection (12) of this rule concerning special rules for estimated tax payments required in short years.

(c) Whether a taxpayer has met the requirements to not be penalized for underpayment of estimated tax is evaluated for each installment; there are no provisions for annualization.

(d)1. The term “tax” means the tax imposed by chapter 220, F.S., minus amounts properly credited against such tax for the taxable year. Payments of estimated tax and payments of tentative tax are not “amounts properly credited.”

2. For taxpayers subject to tax under chapter 220, part II, F.S., “tax” means the tax imposed by section 220.11, F.S., minus the allowable credits in the order specified in section 220.02(8), F.S. For banks and savings associations subject to the franchise tax under chapter 220, part VII, F.S., “tax” means the tax imposed by section 220.63, F.S., minus the allowable credits in the order specified in section 220.02(8), F.S.

3. The computations under paragraphs (a) and (b) of this subsection are based on the return as filed, except where the amount finally determined to be due is less than the amount shown on the return. If no return was filed, the computation is based on the appropriate tax liability and credit allowable under chapter 220, F.S.

4. Example: Taxpayer A, who is subject to tax under part II of chapter 220, F.S., filed Form F-1120. The return shows “Total Income/Franchise Tax Due” of $5,000, “Estimated Tax Payments” of $500, and a “Total amount due or overpayment” of $4,500. For the purposes of paragraphs (a) and (b) of this subsection, the “tax” shown on the return or finally due for such year is the “Total Income/Franchise Tax Due” on the return or $5,000. The estimated tax payments are not amounts properly credited against “tax” for this purpose.

(e) No estimated tax penalty is due when the taxpayer filed a return for the preceding year showing a tax liability in an amount of $2,500 or less.

(f) If a corporation merges with another corporation, the “prior year exception” is based on the prior year’s return of the surviving corporation.

(g) Period of underpayment.

1. For taxpayers with a June 30 taxable year end, the computation of interest and penalty for underpayment of any installment of estimated tax begins on the day following the date such installment is required to be paid and ends on the first day of the fourth month following the close of the taxable year, or the date such underpayment is paid, whichever is earlier. For all other taxpayers, the computation of interest and penalty for underpayment of any installment of estimated tax ends on the first day of the fifth month following the close of the taxable year, or the date such underpayment is paid, whichever is earlier.
2.a. For purposes of determining the period of the underpayment, the date prescribed for the payment of any installment shall be determined without regard to any extensions of time. A payment of estimated tax on any installment date, to the extent that it exceeds the amount of the installment determined under subparagraph (b)1. of this subsection for such date, shall be considered a payment of the previous underpayment, if any. If no previous underpayment exists, this amount will be applied as a payment toward the next installment.

b.(I) If a payment is made between installment dates, it will be applied to the earliest installment due, to the extent of any deficiency in payments. However, penalty and interest will apply from the original due date of the installment until the date paid.

(II) Example: A calendar year taxpayer made payments on May 31, July 25, September 30, and December 31. The July 25 payment was due June 30. Therefore, interest and penalty will apply for the period July 1 through July 25.

(III) The prior year exception to penalty only applies to requirements for timely made payments. If payments are not timely, the estimated penalty will be calculated based on the minimum installment due for 90 percent of the tax.

(h) A corporation will not be disqualified from using the prior year exception merely because it did not meet the exception for a prior installment period. Each installment will be evaluated to determine whether the installment is underpaid per Section 220.34(2)(b), F.S., and whether the corporation is excepted from penalty under the provisions of the prior year exception.

(i) The taxpayer is liable for interest at the rate determined under section 220.807, F.S., upon the amount of any underpayment of estimated tax. The taxpayer is also liable, per section 220.34(2)(a), F.S., for penalty at the rate of 12 percent per annum upon the amount of any underpayment of estimated tax.

(10) Controlled/Affiliated groups. Consolidated return not filed in prior year.

(a) The manner in which the members of a controlled group of corporations (as defined in s. 1563, I.R.C.), allocate the exemption allowed under Section 220.14, F.S., among members for purposes of filing the annual Florida corporate income/franchise tax return is binding upon all the members with respect to the estimated tax, including whether a declaration is required and the computation of penalties and interest on underpayments.

(b)1. If an affiliated group is not required to file a consolidated declaration of estimated tax for a taxable year because the parent corporation has not elected to file a Florida consolidated tax return pursuant to section 220.131, F.S., then each member shall be treated as a separate taxpayer for purposes of sections 220.24 and 220.33, F.S. That is, each member of the affiliated group will be required to file separate declarations of estimated tax and make separate payments of estimated tax.

2. If the members of a group are treated as separate taxpayers for the taxable year under subparagraph (b)1., then each member is entitled to a separate $2,500 estimated tax threshold for purposes of determining requirements for making a declaration of estimated tax under section 220.24(1), F.S., for such year.

(c)1. If an affiliated group files a Florida consolidated tax return for the taxable year, the amounts of any estimated tax payments made by the individual group members for such year prior to the filing of the consolidated return are credited against the tax liability of the group.

2. The amount of the installment required to be paid is equal to 90 percent of the tax shown on the return for the taxable year (see section 220.34(2)(b)1., F.S.). The “tax shown on the return” is the tax shown on the Florida consolidated tax return.
3. The exception provided by section 220.34(2)(d)1., F.S., will not apply in the year an affiliated group first files a Florida consolidated tax return.
(11) Affiliated group. Consolidated tax return filed in prior year.

(a)1. General Rule. After an affiliated group files a Florida consolidated tax return, it must file its declaration of estimated tax on a consolidated basis for each subsequent taxable year until such time as the affiliated group is granted permission to file separate Florida tax returns under section 220.131, F.S. Until such time, the group is treated as a single taxpayer for purposes of making a declaration of estimated tax and making payments of estimated tax.
2. If an affiliated group files a Florida consolidated tax return for the taxable year, it is limited to a single $2,500 estimated tax threshold for purposes of determining requirements for filing a declaration of estimated tax. For purposes of determining an amount equal to the tax computed at the rates applicable to the taxable year, but otherwise on the basis of the facts shown on the return for, and the law applicable to the preceding taxable year (see section 220.34(2)(d)1., F.S.), the “facts shown on the return” are the facts shown on the Florida consolidated tax return for the preceding year.

(b)1. If, after filing Florida consolidated tax returns, the affiliated group is granted permission to file separate Florida tax returns under section 220.131, F.S., the amount of any estimated tax payments made with respect to a consolidated declaration of estimated tax for such year will be credited against the separate tax liabilities of the members in the manner designated on a statement from the common parent. This statement must be attached to the Florida corporate income/franchise tax returns of each member of the affiliated group, setting forth the name, address, and federal employee identification number of each member, and the amount of estimated tax payment that will be allocated to each member.

2. Each member of the group is entitled to a separate $2,500 estimated tax threshold for purposes of determining requirements for making a declaration of estimated tax under section 220.24(1), F.S., for such year. For purposes of section 220.34(2)(b)2., F.S., the “amount, if any, of the installment paid” by any member is an amount apportioned to such member in any manner designated by the common parent. The exception provided by section 220.34(2)(d)1., F.S., will not apply to an affiliated group filing separate Florida tax returns in a year immediately following a year in which a Florida consolidated tax return was filed.
(12) Short taxable years.

(a) A separate declaration is required if the taxpayer is required to file an income tax return for a period of less than 12 months. However, no declaration will be required if the short taxable year is:

1. A period of less than 4 months, or

2. A period of 4 or more months but less than 12 months and the requirements of section 220.24, F.S., are not met before the first day of the last month in the short taxable year.

(b)1. In the case of a corporation that is required to file a declaration of estimated tax for a short taxable year, the corporation must file the declaration of estimated tax and make payments of estimated tax in accordance with the time periods prescribed in subsections (5) and (6) of this rule.

2. However, the declaration must be filed before the first day of the next taxable year if the taxpayer can reasonably expect to owe more than $2,500 in estimated tax before the first day of such last month and the date specified in subsections (5) and (6) as applicable is not within the short taxable year.

3. Any estimated tax payable in installments which is not paid before the first day of the next taxable year, whether or not the date otherwise specified in section 220.33, F.S., for payment has arrived, must be paid on the first day of the first month succeeding the last month of the short taxable year.

(c) The application of the provisions of paragraphs (a) and (b), is illustrated by the following examples:

1. Example (1): A taxpayer filing on a calendar year basis that changes to a fiscal year beginning September 1, 2017, will have a short taxable year beginning January 1, 2017, and ending August 31, 2017. If the corporation can reasonably expect to owe more than $2,500 in estimated tax before April 1, 2017, the first day of the fourth month of the taxable year, the declaration of estimated tax must be filed before June 1, 2017 (the first day of the sixth month).

2. Example (2): If, in the first example, the taxpayer could not reasonably expect to owe more than $2,500 in estimated tax until July 1, 2017, then the requirements of section 220.24, F.S., were met before the first day of the last month of the short taxable year, and a declaration of estimated tax is required to be filed before September 1, 2017, for the short taxable year. However, if the taxpayer does not reasonably expect to owe more than $2,500 in tax until August 1, 2017, then the requirements of section 220.24, F.S., were not met before the first day of the last month of the short taxable year, and no declaration of estimated tax is required to be filed for the short taxable year.

3. Example (3): The taxable year for a corporation that has elected to be a calendar year taxpayer began June 1, 2017. The taxable year is, therefore, June 1, 2017, through December 31, 2017. The taxpayer can reasonably expect by August 31, 2017 (before the first day of the fourth month of the taxable year), to owe $10,000 in tax. The declaration of estimated tax must be filed before November 1 (the first day of the sixth month of the taxable year). Payments of estimated tax would be due October 31, November 30, and December 31. The taxpayer must pay at least 90 percent of the tax finally determined to be due. The tax finally determined to be due was $10,000; therefore, the taxpayer must pay at least $9,000 in estimated tax to avoid being underpaid. The provisions of Section 220.33, F.S., provide for four equal installments if the declaration is required to be filed before the first day of the sixth month of the taxable year. The taxpayer will not be underpaid if the payments due October 31 and November 30 are each at least $3,000 (one-third of $9,000). The payment made on December 31 must be the remaining balance of $3,000.

(d)1. In cases where the short taxable year results from a change of annual accounting period, for the purpose of determining whether the anticipated income for a short taxable year will result in an estimated tax liability requiring the filing of a declaration, the estimated tax liability is computed in part by subtracting a prorated exemption from the anticipated income. The prorated exemption is computed by multiplying the exemption allowed under section 220.14, F.S., by a fraction, the numerator of which is the number of days in the short taxable year, and the denominator of which is 365.
2. For example, a taxpayer that changes from a calendar year basis to a fiscal year basis beginning October 1, 2017, will have a short taxable year beginning January 1, 2017, and ending September 30, 2017. If on or before August 31, 2017, the taxpayer anticipates that it will have income of $87,750 for the 9-month taxable year, the estimated tax is computed as follows:
	Anticipated income for 9 months
	$87,750.00

	Less prorated exemption ($50,000 x 273/365)
	- 37,397.00

	Florida net income
	$50,353.00

	Estimated tax for 9-month period
	

	($50,353 x 5.5 percent)
	$2,769.42


Since the tax liability on the annual income is in excess of $2,500, a declaration is required to be filed, reporting an estimated tax of $2,769.42 for the 9-month taxable period. This paragraph does not apply in any case where the short taxable year does not result from a change in the taxpayer’s annual accounting period.

(e) If the taxable year for which an underpayment of estimated tax exists is a short taxable year due to a change in annual accounting periods, in determining the tax based on the current year rates but otherwise on the basis of the facts shown on the return for the preceding taxable year and the law applicable to the preceding year for purposes of section 220.34(2)(d)1., F.S., the tax will be reduced by multiplying it by the number of months in the short taxable year and dividing the resulting amount by 12. The application of the exception provided in section 220.34(2)(d)2., F.S., shall be determined as if the estimated tax were 90 percent of the tax finally due for the short taxable year.

(f) Where a declaration of estimated tax has been filed for a short taxable year, an amended declaration may be filed during any interval between installment dates. The amended declaration may not be filed until after the installment date on or before which the original declaration is filed. For purposes of this paragraph, the term “installment date” includes the last day of the taxable year if such last day does not fall on a prescribed installment date.

(13) Miscellaneous provisions.

(a) There are no special estimated tax requirements for large corporations.

(b) A taxpayer may use the prior year exception, even if the corporation had a net operating loss the prior year, only when the prior year was a full 12-month tax year.

(c) When an “S” Corporation changes its status to a “C” Corporation, the corporation must make estimated tax payments in the year it converts when its tax liability can be expected to exceed $2,500. An “S” Corporation that becomes a “C” Corporation cannot use a prior year exception. The corporation cannot use the tax paid to Florida as an “S” Corporation to relieve it from filing estimated tax payments. However, a corporation that has converted from “S” to “C” status will be allowed to base estimates on the prior year’s income and the tax computed on such income as if it were a “C” Corporation in the prior year.

(d) Partnerships that convert from partnership status to corporation status may not use a prior year exception based on the prior year’s income and the tax computed on such income as if it were a “C” Corporation in the prior year.

Rulemaking Authority 213.06(1), 220.24, 220.34(2)(f), 220.34(3), 220.51, 1002.395(13) FS. Law Implemented 213.21, 220.131, 220.24, 220.241, 220.33, 220.34, 1002.395 FS. History–New 10-20-72, Amended 10-20-73, 7-27-80, 12-18-83, Formerly 12C-1.34, Amended 12-21-88, 4-8-92, 5-17-94, 3-18-96, 3-13-00, 9-28-04, 7-28-15, 1-10-17, 1-17-18, 1-8-19.
12C-1.042 Methods of Accounting.

(1) Long-term Contracts.

(a) For purposes of section 220.42(3), F.S., “books of account” includes accountants’ work papers prepared in the normal course of business for the purpose of determining income and preparing periodic reports under the percentage of completion method provided:

1. They are sufficiently complete and accurate to provide a reliable basis for reconciling the regularly maintained books of account with the tax return;

2. The originals are turned over to the taxpayer and associated with its regular books of account; and,

3. They are retained so long as the contents thereof may be material to a proper determination of the tax under the Florida Income Tax Code.

(b) An election to file the same as Federal under section 220.42(3), F.S., shall be made by filing a timely return on which the income from long-term contracts is reported on the percentage of completion method of accounting. The election must be made in the first year under the Florida Income Tax Code in which any portion of the taxpayer’s gross income derived from long-term contracts would be required to be taken into account under the percentage of completion method for Federal tax purposes.
(c) In order to secure the Executive Director or the Executive Director’s designee’s consent for revocation of an election made pursuant to this subsection, the taxpayer must file an application in writing with the Department within 180 days after the beginning of the taxable year in which it is desired to revoke the election. The application shall show all amounts which would be duplicated or omitted as a result of the revocation and the taxpayer’s computation of the adjustments required to take into account such duplications or omissions.

(2) Permission to revoke will not be granted unless the taxpayer and the Executive Director or the Executive Director’s designee agree to the terms, conditions, and adjustment under which the change will be effected.

Rulemaking Authority 213.06(1), 220.42, 220.51 FS. Law Implemented 220.42 FS. History–New 10-8-74, Formerly 12C-1.42, Amended 12-21-88, 4-8-92, 3-18-96, 3-13-00.

12C-1.044 Adjustments to Income.

(1) The Executive Director or the Executive Director’s designee is authorized to make adjustments to clearly reflect income in order to arrive at a proper and accurate tax. The Executive Director or the Executive Director’s designee is authorized to exercise such discretion when any agreement, understanding, arrangement, or device, whether by inadvertence or design, improperly or inaccurately reflects Florida income. Adjustments are authorized to be made, but are not limited to, any item or items of income, loss, deduction, apportionment factor, or exclusion and can be made to all or part of any such item or items to the extent required to properly and accurately reflect income. Utilization of this authority by the Executive Director or the Executive Director’s designee shall not be limited to circumstances where the improper or inaccurate reflection of income results from efforts to reduce, avoid, or escape tax.

(2) Examples when such adjustments are authorized to be made include, but are not limited to:

(a) Transactions at more or less than a fair price, which include, but are not limited to:

1. Transfers of property.

2. Loans and advances.

3. Services.

4. Transfers or use of intangible property.

(b) Transactions, arrangements, or agreements with little or no business purpose other than the reduction or avoidance of tax;

(c) Methods of accounting that fail to properly and accurately reflect income such as the inconsistent treatment of items of income, loss, or expense; or

(d) Acquisitions requiring substantial capital investment in Florida resulting in substantial changes in organizational structure and increases in the Florida apportionment fraction of the newly acquired corporation or group of corporations due to increases in the property and payroll factors.

(3)(a) If a taxpayer requests an adjustment under section 220.44, F.S., pursuant to paragraph (2)(d), such request shall be made by the taxpayer through submission of a request for such adjustment to the Executive Director or the Executive Director’s designee. Whether such adjustment shall be allowed and the amount of any adjustment shall be determined through an analysis that takes into account and balances the factors listed in this rule against the net tax effect of the amount of the adjustment. The taxpayer shall provide information requested by the Executive Director or the Executive Director’s designee that shall be utilized when making the analysis and the determination of whether and to what extent an adjustment is appropriate under section 220.44, F.S.

(b) When an affiliated group of corporations that is necessitated by regulatory and market requirements to create different legal entities and has never elected to file a Florida consolidated return acquires a separate group of affiliated corporations and:

1. The acquired group of corporations:

a. Is or will continue to be headquartered in Florida;
b. Was properly filing Florida consolidated returns prior to acquisition; and,
c. Has substantial debt prior to acquisition, which is paid directly or indirectly by the purchaser as part of the purchase price;
2. The purchaser or its existing affiliates incurred substantial debt in order to effect the acquisition; and

3. The taxpayer demonstrates that substantial net operating losses will occur upon the filing of separate Florida returns by members of the affiliated group, the Executive Director or the Executive Director’s designee is authorized to enter into an agreement with the parent company of the affiliated group for an adjustment to accelerate the deduction of current year net operating losses within the affiliated group for a period not to exceed 5 years. The Executive Director or the Executive Director’s designee is authorized to impose other conditions so that the adjustment is limited to the acceleration of current year net operating losses. Under no circumstances shall a taxpayer be allowed to use more tax preference items than it would have been entitled to use without the acceleration effects of this rule. The tax effect of the acceleration of current year net operating losses in each of the years under the agreement shall not exceed the lesser of ten percent (10%) of the additional Florida investments made in the first three tax years after the acquisition that contribute to the increased payroll and property factor related to the acquired companies, or $2 million.
(c) The agreement shall include provisions for the recapture of any tax benefits resulting from such adjustments should the conditions set forth in this rule or the agreement no longer be met.

(d)1. A taxpayer, any successor entities, or other members of an affiliated group of corporations that includes the taxpayer or any successor entities that have entered into an agreement with the Department under this rule shall not submit a request to revise, amend, or modify the existing agreement unless the taxpayer presents information showing that unforeseen circumstances have arisen with respect to the transaction that is the subject of the agreement.

2. A taxpayer, any successor entities, or other members of an affiliated group of corporations that includes the taxpayer or any successor entities that has entered into an agreement with the Department under this rule shall not submit a request for another agreement under this subsection for a period of 10 years from the date of the existing agreement unless the taxpayer presents information regarding a new transaction that involves a different acquired corporation or group of corporations from those included in the existing agreement.

(e) Should a taxpayer disagree with a decision made by the Executive Director or the Executive Director’s designee on a request for an adjustment made pursuant to this subsection, the taxpayer may request review of the decision by the Governor and Cabinet acting as the head of the Department of Revenue.
(4) A taxpayer shall be required to submit information under oath or affirmation and shall permit examination of books and records as necessary to allow the Executive Director or the Executive Director’s designee to determine whether and to what extent an adjustment is appropriate.

Rulemaking Authority 213.06(1), 220.51 FS. Law Implemented 92.525, 213.35, 213.37, 213.755(2)(b), 220.21, 220.44 FS. History–New 10-4-04.

12C-1.051 Forms.

(1)(a) The following forms and instructions are used by the Department in its administration of the corporate income tax and franchise tax. These forms are hereby incorporated by reference in this rule.

(b) Copies of these forms are available, without cost, by one or more of the following methods: 1) downloading the form from the Department’s website at www.floridarevenue.com/forms; or, 2) calling the Department at (850)488-6800, Monday through Friday, (excluding holidays); or, 3) visiting any local Department of Revenue Service Center; or, 4) writing the Florida Department of Revenue, Taxpayer Services, 5050 West Tennessee Street, Tallahassee, Florida 32399-0112. Persons with hearing or speech impairments may call the Florida Relay Service at 1(800)955-8770 (Voice) and 1(800)955-8771 (TTY).
	Form Number
	Title
	Effective Date

	(2) F-851
	Corporate Income/Franchise Tax Affiliations Schedule (R. 01/16)
(http://www.flrules.org/Gateway/reference.asp?No=Ref-06340)
	01/16

	(3)(a) F-1065
	Florida Partnership Information Return (R. 01/16)
(http://www.flrules.org/Gateway/reference.asp?No=Ref-06341)
	01/16

	(b) F-1065N
	Instructions for Preparing Form F-1065 Florida Partnership Information
Return
(http://www.flrules.org/Gateway/reference.asp?No=Ref-10186)
	01/19

	(4) F-1120A
	Florida Corporate Short Form Income Tax Return
(http://www.flrules.org/Gateway/reference.asp?No=Ref-11392)
	01/20

	(5)(a) F-1120
	Florida Corporate Income/Franchise Tax Return
(http://www.flrules.org/Gateway/reference.asp?No=Ref-11393)
	01/20

	(b) F-1120N
	Instructions for – Corporate Income/Franchise Tax Return for taxable years beginning on or after January 1, 2019
(http://www.flrules.org/Gateway/reference.asp?No=Ref-11394)
	01/20

	(6) F-1120ES
	Declaration/Installment of Florida Estimated Income/Franchise Tax (R. 01/17) (http://www.flrules.org/Gateway/reference.asp?No=Ref-07769)
	01/17

	(7)(a) F-1120X
	Amended Florida Corporate Income/Franchise Tax Return (R. 01/16) (http://www.flrules.org/Gateway/reference.asp?No=Ref-06346)
	01/16

	(b) F-1120XN
	Instructions for Preparing Form F-1120X Amended Florida Corporate Income/Franchise Tax Return
(http://www.flrules.org/Gateway/reference.asp?No=Ref-11395)
	01/20

	(8) F-1122
	Authorization and Consent of Subsidiary Corporation to be Included in a Consolidated Income Tax Return (R. 01/13)
(http://www.flrules.org/Gateway/reference.asp?No=Ref-02109)
	01/13

	(9)(a) F-1156Z
	Florida Enterprise Zone Jobs Credit Certificate of Eligibility for Corporate Income Tax (R. 01/10)
	06/10

	(b) F-1156ZN
	Instructions for Completing Form F-1156Z Florida Enterprise Zone Jobs Credit Certificate of Eligibility for Corporate Income Tax (R. 01/10)
	06/10

	(10)(a) F-1158Z
	Enterprise Zone Property Tax Credit (R. 08/13)
(http://www.flrules.org/Gateway/reference.asp?No=Ref-03605)
	01/14

	(b) F-1158ZN
	Instructions for Florida Form F-1158Z Enterprise Zone Property Tax Credit (R. 08/13)
(http://www.flrules.org/Gateway/reference.asp?No=Ref-03606)
	01/14

	(11) F-1193T
	Notice of Intent to Transfer A Florida Tax Credit – Corporate Income Tax (http://www.flrules.org/Gateway/reference.asp?No=Ref-11396)
	01/20

	(12) F-1196
	Allocation for Research and Development Tax Credit for Florida Corporate Income/Franchise Tax (R. 01/18) 

(http://www.flrules.org/Gateway/reference.asp?No=Ref-08989)
	01/18

	(13) F-2220
	Underpayment of Estimated Tax on Florida Corporate Income/Franchise Tax
(http://www.flrules.org/Gateway/reference.asp?No=Ref-10191)
	01/19

	(14) F-7004
	Florida Tentative Income/Franchise Tax Return and Application for 
Extension of Time to File Return (R. 01/17)
(http://www.flrules.org/Gateway/reference.asp?No=Ref-07771)
	01/17


Rulemaking Authority 213.06(1), 220.192(7), 220.193(4), 220.196(4), 220.51, 1002.395(13) FS. Law Implemented 119.071(5), 212.08(5)(p), 213.755(1), 220.11, 220.12, 220.13(1), (2), 220.15, 220.16, 220.181, 220.182, 220.183, 220.184, 220.1845, 220.185, 220.186, 220.1875, 220.1895, 220.1896, 220.1899, 220.191, 220.193, 220.194, 220.195, 220.196, 220.21, 220.211, 220.22, 220.221, 220.222, 220.23, 220.24, 220.241, 220.31, 220.32, 220.33, 220.34, 220.41, 220.42, 220.43, 220.44, 220.51, 220.721, 220.723, 220.725, 220.737, 220.801, 220.803, 220.805, 220.807, 220.809, 221.04, 624.5105, 624.51055, 1002.395 FS. History–New 9-26-77, Amended 12-18-83, Formerly 12C-1.51, Amended 12-21-88, 12-31-89, 1-31-91, 4-8-92, 12-7-92, 1-3-96, 3-18-96, 3-13-00, 6-19-01, 8-1-02, 6-19-03, 3-15-04, 9-24-04, 6-28-05, 5-1-06, 4-5-07, 1-1-08, 1-27-09, 1-11-10, 4-26-10(12)(a), (b), 4-26-10(13)(a), (b), 6-28-10, 1-12-11, 6-6-11, 1-25-12, 1-17-13, 3-12-14, 1-19-15, 1-11-16, 1-10-17, 1-17-18, 1-8-19, 12-12-19.
12C-1.0511 Incorporation by Reference.

(1) The Department of Revenue hereby incorporates by reference in this rule the following sections of the United States Internal Revenue Code of 1986, as amended and in effect January 1, 1993:

(a) s. 55, I.R.C.;

(b) s. 78, I.R.C.;

(c) s. 108, I.R.C.;

(d) s. 338, I.R.C.;

(e) s. 381, I.R.C.;

(f) s. 382, I.R.C.;

(g) s. 404, I.R.C.;

(h) s. 862, I.R.C.;

(i) s. 1272, I.R.C.;

(j) s. 1288, I.R.C.;

(k) s. 1374, I.R.C.;

(l) s. 1375, I.R.C.;

(m) s. 1552, I.R.C.;

(n) s. 1563, I.R.C.

(2) The Department of Revenue hereby incorporates by reference in this rule Public Law 86-272 (15 U.S.C. ss. 381 – 384).

(3) The Department of Revenue hereby incorporates by reference in this rule Rev. Rule. 73-112.

(4) The Department of Revenue hereby incorporates by reference the following court cases:

(a) Norfolk and Western Railway Co. v. Missouri State Tax Commission, 390 U.S. 317, 88 S. Ct. 995, 19 L. Ed. 2d 1201 (1968);

(b) Butler Bros. v. McColgan, 315 U.S. 501, 62 S. Ct. 701, 86 L. Ed. 991 (1942);

(c) Hans Rees’ Sons, Inc. v. North Carolina ex rel Maxwell, 283 U.S. 123, 51 S. Ct. 385, 75 L. Ed 879 (1931).

Rulemaking Authority 213.06(1), 220.51 FS. Law Implemented 120.543 FS. History–New 5-17-94.

12C-1.053 Adoption of Chapter 214.
Rulemaking Authority 220.51 FS. Law Implemented 220.21 FS. History–New 10-20-73, Amended 10-8-74, 2-27-78, Formerly 12C-1.53, Amended 12-21-88, Repealed 4-8-92.

12C-1.068 Intangible Tax Credit; Additional Tax Due.

Rulemaking Authority 213.06(1), 220.51 FS. Law Implemented 220.68 FS., Section 127, Chapter 91-112, Section 8, Chapter 98-132, L.O.F. History–New 12-21-88, Amended 4-8-92, 5-17-94, 3-18-96, Repealed 4-14-09.
12C-1.318 Rules for Recognition of Taxpayers and Their Representatives.

Rulemaking Authority 213.06(1), 220.51 FS. Law Implemented 120.62, 213.053, 220.731 FS. History–New 10-20-73, Amended 10-8-74, Formerly 12C-1.53(r)-(t), Amended 2-27-78, 12-21-88, 4-8-92, Repealed 5-9-13.

12C-1.321 Confidentiality and Information Sharing.
Rulemaking Authority 220.51 FS. Law Implemented 214.21 FS. History–New 10-20-73, Amended 10-8-74, Formerly 12C-1.153(1)(u), Amended 2-27-78, Repealed 4-8-92.

12C-1.322 Amounts Less Than One Dollar.

(1) If a total amount of less than one dollar is payable, refundable or creditable, such amount shall be disregarded. No refund will be returned by the Department for an amount less than one dollar unless the taxpayer requests a refund in writing to the Comptroller.

(2) To the extent permitted by any corporation income tax form or instructions prescribed for use with any corporation income tax form, declaration, statement, other document, or supporting schedules, any amount required to be reported on such form shall be entered at the nearest whole dollar amount. The extent to which, and the conditions under which such whole dollar amounts shall be entered on any form will be set forth in the instructions issued with respect to such form. For the purpose of the computation to the nearest dollar, a fractional part of a dollar shall be disregarded unless it amounts to fifty cents or more, in which case the amount (determined without regard to the fractional part of a dollar) shall be increased by one dollar.

Rulemaking Authority 213.06(1), 220.51, 220.737 FS. Law Implemented 220.737 FS. History–New 10-20-73, Amended 10-8-74, Formerly 12C-1.53(1)(v), Amended 2-27-78, 4-8-92.

12C-1.343 Interest Computations.

(1) The interest rate on any underpayment of tax or on any overpayment will be determined pursuant to section 220.807, F.S.

(2)(a) Interest on any overpayment accrues from the date the taxpayer files written notice with the Department. However, if an overpayment is refunded or credited within 3 months after the date upon which the taxpayer files written notice advising the Department of the overpayment, no interest is allowed on such overpayment.

(b) The term “written notice” is defined in subsection 12C-1.003(6), F.A.C.
(3) Interest on deficiencies accrues from the due date of the return without regard to extensions of time to file.

(4) Erroneous refund. Any tax, interest, or penalty which has been erroneously refunded for a taxable year, and which is recoverable by the Department will bear interest at the rate provided in section 220.807, F.S., and will be assessed from the date of payment of such refund to the date of recovery. An amount will be considered to be an “erroneous refund” whenever a taxpayer is refunded any amount of tax finally determined to be due. 
(5) The daily rate of interest computed under this rule shall use a year based on 365 days, and 366 days in a leap year. This daily rate will be carried out to nine decimal places.

(6) Interest Rates. Effective 
(a) The interest rate determined pursuant to section 220.807, F.S., is subject to change on January 1st and July 1st of each year.

(b) The applicable interest rate for any period can be obtained by:

1. Accessing the Department’s website at www.floridarevenue.com/taxes/rates, or
2. Calling Taxpayer Services during regular business hours at (850)488-6800, Monday through Friday (excluding holidays).

3. Persons with hearing or speech impairments may call the Florida Relay Service at 1(800)955-8770 (Voice) and 1(800)955-8771 (TTY).
Rulemaking Authority 213.06(1), 220.51 FS. Law Implemented 220.723, 220.807, 220.809 FS. History–New 4-2-78, Amended 12-21-88, 4-8-92, 5-17-94, 3-18-96, 1-25-12.
