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12-26.001 Scope of Rules.

The rules set forth in this chapter shall be used by the Department of Revenue in the exercise of authority to accept and approve or deny applications for refund of moneys paid into the State Treasury as provided by Section 215.26, F.S., for taxes enumerated in Section 72.011, F.S., or any refunds specifically authorized by the provisions of the tax statutes enumerated in Section 72.011, F.S., and shall not apply to refunds of ad valorem taxes. These rules also govern the payment of interest required pursuant to Section 213.255, F.S., for which a completed application for refund has been filed but the requested amount has not been refunded or credited as provided by statute.

Rulemaking Authority 213.06(1) FS. Law Implemented 95.091(3), 213.235, 213.255, 213.34, 213.345, 215.26 FS. History–New 11-14-91, Amended 4-2-00.

12-26.002 Application of Rules.

(1) Subsection 215.26(1), F.S., authorizes the Chief Financial Officer, under certain conditions, to refund moneys paid into the State Treasury which constitute:

(a) An overpayment of any tax, license, or account due;

(b) A payment where no tax, license, or account is due; and,

(c) Any payment made into the State Treasury in error.

(2) Under the provisions of Section 215.26(2), F.S. and Rule 69I-44.020, F.A.C., the Comptroller has delegated to the Department of Revenue the authority to accept an application for refund of any tax, fee, surcharge, permit, license, or account due collected by the Department under the revenue laws of this state. Upon receipt of an application for refund, the Department shall make a determination of the refund amount due. If an application for refund is approved, in whole or in part, the Department will furnish the Comptroller with a properly executed voucher authorizing payment. If an application for refund is denied, in whole or in part, the Department will notify the applicant of the basis for the action and state the reasons for denial in clear language.

(3)(a) When a taxpayer has pursued administrative review under the provisions of Rule 12-6.003, F.A.C. (Protest of Notices of Proposed Assessments Issued by the Department Which Result From an Audit), or Rule 12-6.0033, F.A.C. (Protest of Assessments Issued by the Department Regarding Tax Returns, Other Required Filings, and Billings), and has failed to comply with the time limitations and conditions provided in Sections 72.011, 120.569, 120.57 and 120.80(14), F.S., the taxpayer shall not have the right to a refund or to pursue an administrative review under these rules.

(b) However, the Department will accept, pursuant to Section 215.26(5), F.S. and Rule 69I-44.020, F.A.C., claims for refund when the taxpayer demonstrates that his failure to pursue remedies under Chapter 72, F.S., was not due to neglect or for the purpose of delaying payment of lawfully imposed taxes and can demonstrate reasonable cause for such failure. For the purposes of this rule, reasonable cause means that the facts and circumstances of the specific case reflect that the taxpayer exercised ordinary care and prudence, despite the lack of compliance with the time limitations prescribed in Section 72.011, F.S.

(c) To receive interest pursuant to Section 213.255, F.S., on payments made under protest, the taxpayer must file a completed refund application.

Rulemaking Authority 213.06(1) FS. Law Implemented 95.091(3), 213.235, 213.255, 213.34, 213.345, 215.26 FS. History–New 11-14-91, Amended 4-18-93, 4-2-00.
12-26.003 Application for Refund.

(1)(a) Taxes Paid On or After October 1, 1994, and Before July 1, 1999:

Except as otherwise provided by Section 213.345, F.S., the application for refund as required by Section 215.26, F.S., shall be filed with the Department within five years after the date the tax was paid, or the right to the refund is barred.

(b) Taxes Paid On or After July 1, 1999:

Except as otherwise provided by Section 213.345, F.S., the application for refund required by Section 215.26, F.S., must be filed with the Department within three years after the date the tax was paid, or the right to the refund is barred.

(2)(a) Applications for tax refund under those revenue laws enumerated in Section 72.011(1), F.S., shall be deemed complete upon the Department’s receipt of a properly executed application for refund form which contains the information required by Sections 213.255(2) and (3) and 215.26(2), F.S., and this rule.

(b) Applications for refund must be filed with the Department by submitting the completed application to the Department using the address or instructions contained within the application.

(3) Form DR-26, Application for Refund (incorporated by reference in Rule 12-26.008, F.A.C.), is the approved refund application for all taxes collected by the Department, except as follows:

(a) COMMUNICATIONS SERVICES TAX. A refund claim for communications services tax must be made directly to the dealer that collected that tax, as provided in Section 202.23, F.S. A refund claim may be made to the Department using form DR-26, Application for Refund, only under the following circumstances:

1. The tax for which a refund is requested was self-accrued and remitted directly to the Department; or

2. The tax for which a refund is requested was paid by a dealer who subsequently resold the communications services for which the tax was paid and who collected and remitted the tax due on the services resold.

(b) CORPORATE INCOME TAX. Refunds claimed under Chapter 220 or 221, F.S., must be filed with the Department on the following forms:

1. Form F-1120, Florida Corporate Income/Franchise and Emergency Excise Tax Return or form F-1120A, Florida Corporate Short Form Income Tax Return (incorporated by reference in Rule 12C-1.051, F.A.C.).

2. Form F-1120X, Amended Florida Income Tax Return (incorporated by reference in Rule 12C-1.051, F.A.C.).

3. Form DR-26, Application for Refund, only for refunds claimed for amounts deposited by the Department in error or for a duplicate payment of the final corporate return filed with the Department.

(c) ESTATE TAX. Application for all refunds claimed under Chapter 198, F.S., must be made with the Department on a Florida Estate Tax Return for Residents, Nonresidents and Nonresident Aliens (form F-706, incorporated by reference in Rule 12C-3.008, F.A.C.).

(d) INSURANCE PREMIUM TAXES, FEES, AND SURCHARGES. Refunds claimed under Chapter 624, F.S., must be filed with the Department on the following forms:

1. Form DR-908, Insurance Premium Taxes and Fees Tax Return (incorporated by reference in Rule 12B-8.003, F.A.C.).

2. Form DR-26, Application for Refund, only for refunds claimed for amounts deposited by the Department in error or for a duplicate payment of the final insurance premium tax return filed with the Department.

(e) INTANGIBLE PERSONAL PROPERTY TAX. All refunds claimed under Chapter 199, F.A.C., must be filed with the Department on form DR-26I, Application for Refund-Intangible Personal Property Tax (incorporated by reference in Rule 12-26.008, F.A.C.).

(f) MOTOR AND OTHER FUEL TAXES. For forms required for refunds of taxes imposed under Chapter 206, F.S., see Rule Chapter 12B-5, F.A.C., Tax on Motor Fuels, Diesel Fuels, Alternative Fuels, Aviation Fuels, and Pollutants.

(g) SALES AND USE TAX, DISCRETIONARY SALES SURTAX, AND FEES. A refund claimed for sales and use taxes, discretionary sales surtaxes, and fees imposed or administered under Chapter 212, F.S., must be filed with the Department on form DR-26S, Application for Refund-Sales and Use Tax (incorporated by reference in Rule 12-26.008, F.A.C.). An Application for Refund-Sales and Use Tax that is filed under the provisions of Sections 212.08(5)(g), (h), (n), (o) and (q), F.S., must contain the forms and other documentation specified in Rule 12A-1.107, F.A.C., to be deemed complete.

(4) Applications for refund as described herein which are not properly completed will not be considered filed for the purpose of tolling the statutory provisions of Section 215.26, F.S., or for the purpose of the payment of interest under the conditions prescribed in Sections 213.235 and 213.255, F.S. The Department shall notify the applicant of the incomplete application and the necessary actions, corrections, of information needed to complete it within 30 consecutive calendar days of receiving the incomplete application. For the purposes of this rule, a completed application is defined as an application which contains all of the following information:

(a) The taxpayer’s current name, mailing address, and physical location of business, if different from the mailing address;

(b) The taxpayer’s federal taxpayer identification number, and/or Florida tax registration number, and/or audit number, if available;

(c) The tax years or tax periods to which the refund applies;

(d) The type of tax and the specific refund amount requested;

(e) Information which will enable the Department to verify the amount of the refund requested. This information must include all data which was required to be submitted on the original or original-amended tax return associated with the refund application.

(f) An explanation of the basis for requesting the refund; 

(g) The name and business mailing address of the correct payee;

(h) The signature of either the payee, or an officer of the firm or corporation listed as payee.

(5)(a) The Department is empowered, pursuant to Section 213.255, F.S., to require that the applicant provide a cash bond or surety bond to protect the state’s financial position in cases when the Department pays a refund claim before completing an audit of the claim.

(b) Section 213.255, F.S., also authorizes the Department to accept the following alternative security arrangements to the cash bond or surety bond discussed in paragraph (a):

1. An assigned time deposit; or,

2. An irrevocable letter of credit.

Rulemaking Authority 213.06(1) FS. Law Implemented 95.091(3), 198.29(1), 199.232(5), 202.23, 213.235, 213.255, 213.34, 213.345, 215.26, 220.725, 624.5092, 624.511, 624.518 FS. History–New 11-14-91, Amended 4-18-93, 4-18-95, 4-2-00, 10-4-01, 9-28-04.

12-26.004 Refund Approval Process.

(1) The Department shall review the completed application for refund, and, as provided by Sections 213.255 and 215.26(2), F.S., determine the amount due, if any, under the applicable laws and rules governing the particular tax.

(2)(a) If the completed refund application is approved and the refund paid or credited to the taxpayer’s account within 90 consecutive calendar days of receipt of the completed application, except as provided by paragraph (c) of this subsection, the Department will notify the taxpayer and:
1. Shall voucher a request for warrant for submission to the Comptroller with appropriate supporting documentation as required, or necessary, for proper audit and payment, or;

2. Apply the amount as a credit against a tax, penalty, or interest liability of the taxpayer.

(b) If a refund is not paid or credited to the taxpayer’s account within 90 consecutive calendar days of receipt of the completed application, except as provided by paragraph (c) of this subsection, the Department must pay interest pursuant to Sections 213.235 and 213.255, F.S., starting with the 91st day through the day that the voucher requesting a warrant for the refund amount is submitted to the Comptroller.

(c) The 90 consecutive calendar day period and the requirement to pay interest on refund amounts not timely paid or credited to a taxpayer, as discussed in paragraphs (a) and (b) above, will be tolled if:

1. Both the taxpayer and the Department agree that an audit or other verification process is necessary to validate the taxpayer’s refund request, and;

2. Both parties complete and sign Department Form DR-370026 (Mutual Agreement to Audit or Verify Refund Claim), incorporated by reference in Rule 12-26.008, F.A.C.

(3)(a) For the purpose of implementing the 90 consecutive calendar day interest provision required pursuant to Section 213.255, F.S., and this rule, an application will be considered complete when all information or corrections requested from the applicant are received by the Department, based on the postmark date, fax date, or date of hand-delivery of such requested information.

(b) The 90 consecutive calendar day period will not expire on a Saturday, Sunday or legal holiday. The term “legal holiday” shall mean a holiday observed by federal or state agencies as a legal holiday pursuant to Chapter 683, F.S., and section 7503 of the Internal Revenue Code of 1986, as amended. If the 90 consecutive calendar day period ends on a Saturday, Sunday or legal holiday, such period will not expire until the next successive day that is not a Saturday, Sunday, or legal holiday.

(4) The following example is intended to help taxpayers understand how this interest rate provision applies. The Department receives a completed application for refund on 2/05/2000. The Department pays the refund on 8/01/2000. Assuming an interest rate of 8 percent for the 1/01/2000 through 6/30/2000 period, and an interest rate of 9 percent for the 7/01/2000 through 12/31/2000 period, interest would be calculated as follows [NOTE: Interest does not start to accrue until the 91st day after the Department receives the complete application for refund, which is 5/06/2000]:

	
	
	NUMBER
	DAYS IN
	
	TOTAL

	PERIOD
	TAX DUE
	OF DAYS
	YEAR
	RATE
	INTEREST DUE

	5/06/00-6/30/00
	$1,000
	56
	366
	8% per year
	$12.24

	7/01/00-8/01/00
	$1,000
	32
	366
	9% per year
	$7.87

	Total Interest Due
	
	
	
	
	$20.11


Rulemaking Authority 213.06(1), 213.23 FS. Law Implemented 95.091(3), 213.235, 213.255, 213.34, 213.345, 215.26 FS. History–New 11-14-91, Amended 4-2-00, 10-4-01.

12-26.008 Public Use Forms. 

(1)(a) The following public use forms are used by the Department in the processing of refunds and are hereby incorporated by reference.

(b) These forms are available, without cost, by one or more of the following methods: 1) writing the Florida Department of Revenue, Taxpayer Services, Mail Stop 3-2000, 5050 West Tennessee Street, Tallahassee, Florida 32399-0112; or, 2) faxing the Distribution Center at (850) 922-2208; or, 3) visiting any local Department of Revenue Service Center to personally obtain a copy; or, 4) calling the Forms Request Line during regular office hours at 1(800)352-3671; or, 5) downloading selected forms from the Department’s Internet site stated in the parentheses (www.myflorida.com/dor). Persons with hearing or speech impairments may call the Florida Relay Service at 1(800) 955-8770 (Voice) and 1(800) 955-8771 (TTY).
	Form Number
	Title
	Effective Date 

	(2) DR-26
	Application for Refund
	 

	
	(R. 06/03)
	09/04

	(3) DR-26I
	Application for Refund-Intangible Personal 
	

	
	Property Tax (N. 06/03)
	09/04

	(4) DR-26S
	Application for Refund-Sales and Use Tax
	

	
	(R. 01/03)
	09/04

	(5) DR-370026
	Mutual Agreement to Audit or Verify
	

	
	Refund Claim (R. 07/02)
	09/04


Rulemaking Authority 213.06(1) FS. Law Implemented 72.011, 199.183, 199.185, 199.218(5), 201.11, 202.125, 202.23, 206.41, 206.64, 206.8745, 206.97, 206.9815, 206.9875, 206.9941, 206.9942, 212.02(15)(a), (19), 212.05(1)(a)1.b., 212.06(5)(a)1., (7), 212.07(1), 212.08(2)(j), (5)(f), (g), (h), (q), (7), 212.09, 212.11(4), (5), 212.12(6)(a), (c), 212.13(1), (2), 212.12(4), 212.17(1), (2), (3), 212.183, 213.255(2), (3), (4), (12), 213.34, 215.26, 220.725, 220.727, 624.5092, 681.104 FS. History–New 11-14-91, Amended 4-18-93, 10-4-01, 9-28-04.

12-26.009 Refund/Offset Within an Audit.

(1) Subsection 213.34(3), F.S., authorizes the Department to correct by credit or refund any overpayment of tax, penalty, or interest revealed in an audit and to make assessments for any deficiency of tax, penalty, or interest determined to be due. Subsection 213.34(4), F.S., further authorizes the Department to offset the overpayment of any tax discovered during an audit against any deficiency of tax, penalty, or interest determined to be due during the audit, notwithstanding the provisions of Section 215.26, F.S. The procedures regarding this authority as set forth in this rule shall be implemented upon the effective date of the rule.

(2) For the purposes of this rule section, the following terms shall have the meaning ascribed to them except where the context clearly indicates a different meaning:

(a) “Audit period” shall mean the period of time established by a notice of intent to conduct an audit issued by the Department during which the Department’s power to make an assessment under Section 95.091(3), F.S., or grant a refund under Section 215.26(2), F.S., has not terminated.

(b) “Filing period” shall mean the taxable period as reported on the returns under audit.

(c) “Same audit period” shall mean:

1. The period of time under audit for two or more taxes which are listed on the same notice of intent to conduct an audit.

2. The period of time under audit for two or more taxes which are listed on different notices of intent to conduct an audit when at least eighty percent (80%) of the audit period established by the second notice of intent to conduct an audit falls within the audit period established by the first notice of intent to conduct an audit. For example:

a. A notice of intent to conduct an audit dated 2/8/95 is issued for sales and use tax. This notice establishes an audit period of 1/90-12/94. Subsequently, a second notice of intent to conduct an audit dated 3/10/95 is issued for corporate income tax. This notice establishes the tax years ending 12/31/89-12/31/93 as the period under audit. Since eighty percent (80%) of the audit period established by the second notice of intent to conduct an audit falls within the audit period established by the first notice of intent to conduct an audit, the audit periods covered by these two notices would be considered the same audit period.

b. A notice of intent to conduct an audit dated 11/3/93 is issued for corporate income tax. This notice establishes the tax years ending 12/31/88-12/31/92 as the period under audit. Subsequently, a notice of intent to conduct an audit dated 2/8/95 is issued for sales and use tax. This notice establishes the audit period of 1/90-12/94. Since only sixty percent (60%) of the audit period established by the second notice of intent to conduct an audit falls within the audit period established by the first notice of intent to conduct an audit, the audit periods covered by these two notices would NOT be considered the same audit period.

(d) “Tax Category” shall mean an individual tax administered by the Department of Revenue under the authority provided in Section 72.011, F.S. For purposes of this rule, all taxes reported on the Florida Department of Revenue Insurance Premium Taxes and Fees Tax Return, Form DR-908, incorporated by reference in subsection 12B-8.003(1), F.A.C., are considered to be one tax category.

(3) Procedures When Auditing One Tax Category.

(a) When an overpayment(s) and an underpayment(s) are found in the filing periods under audit, the earliest period with an overpayment shall be offset against the earliest period with an underpayment of tax, interest, or penalty. Any remaining overpayment(s) shall be carried forward and applied to the next period(s) under audit where underpayments are determined to exist.

(b) Overpayments shall be applied to underpayments in the following order:

1. To any accrued tax;

2. To any accrued interest; and,

3. To any accrued penalty.

(c) If the audit results in a net overpayment, after all underpayments of tax, interest, and penalty are offset, any overpayment which is outside the time limitations provided for refund in Section 215.26 or 220.727, F.S., if applicable, shall be barred from further refund or credit.

(d) Examples:

1. A sales and use tax audit covering the period July 1, 1988 through June 30, 1993 was completed and the net underpayment was paid on August 1, 1993. The audit revealed that all periods were properly filed and paid except the following:

	Applied
	Tax <Over>
	
	
	Period
	Cumulative 

	Period
	Under Paid
	Interest 
	Penalty
	Total
	Amount 

	10/88
	$100.00
	$1.00
	$5.00
	$106.00
	$106.00

	11/88
	<200.00>
	0.00
	0.00
	<200.00>
	< 94.00>

	12/88
	150.00
	30.42
	14.00
	194.42
	100.42

	Total Due
	
	
	
	
	$100.42


The earliest filing period with an overpayment (11/88) is offset against the earliest filing period with an underpayment (10/88). The 11/88 overpayment of $200 is applied to the 10/88 underpayment of tax, interest, and penalty totalling $106. Interest and penalty on the 10/88 underpayment is calculated for one month. The remaining $94 overpayment, after the offset, is then applied to the $150 underpayment of tax for 12/88, leaving an outstanding tax amount of $56. Interest is calculated on the $56 underpayment through the date of payment and penalty is capped at 25% of the $56 underpayment. The net amount due on the date of payment, August 1, 1993, is $100.42.

2. A corporate income tax audit covering the period January 1, 1988 through December 31, 1992 was completed and a notice issued on March 1, 1994. The audit revealed the following:

	Applied
	Tax <Over>
	
	
	Period
	Cumulative 

	Period
	Under Paid
	Interest 
	Penalty
	Total
	Amount 

	12/88
	$<800.00>
	$0.00 
	$0.00 
	$<800.00>
	$<800.00> 

	12/89
	200.00
	0.00
	0.00
	200.00
	<600.00> 

	12/90
	200.00
	0.00
	0.00
	200.00
	<400.00> 

	12/91
	100.00
	0.00
	0.00
	100.00
	<300.00> 

	12/92
	250.00
	0.00
	0.00
	250.00
	<50.00>

	Net Total
	
	
	
	
	$<50.00> 


In this example, the earliest overpayment (12/88) is applied to the earliest underpayment (12/89) and the remaining overpayment is carried forward and applied to the next underpayment(s) until each underpayment is offset. There is no interest or penalty computed since each period results in a net overpayment. The net result of the audit is an overpayment of $50.00. Since the overpayment was made in a year which is outside the statute of limitations for refund, the $50.00 net overpayment is barred from any additional refund or credit.

(4) Procedures When Auditing Two or More Tax Categories – Same Audit Period.

(a) The net amount overpaid or underpaid during the audit period will be determined for each tax category under audit using the procedures detailed in subsection 12-26.009(3), F.A.C.

(b) The full amount of any net overpayment discovered during the audit of one tax category, whether within statute for refund purposes or not, shall be offset against any net underpayments found during the same audit in any other tax category included in the audit.

(c) The tax category with a net overpayment from the earliest filing period shall be offset against the tax category with a net underpayment from the earliest filing period. Any remaining overpayment(s) shall be applied to any tax category with later filing periods where underpayments are determined to be due during the audit period.

(d) Overpayments shall be applied to underpayments in the following order:

1. To any accrued tax;

2. To any accrued interest; and,

3. To any accrued penalty.

(e) Example: A taxpayer’s sales and use tax, insurance premium tax, and corporate income tax are included on the same audit for the tax periods January 1987 through December 1991. The notice of intent to make audit changes was issued on March 1, 1993. After all overpayments and underpayments are offset within each tax category, the following information is revealed:

	Tax
	
	Tax <Over>
	
	
	Net 

	Category
	Period
	Under Paid 
	Interest
	Penalty
	Amount

	Sales/Use
	10/88
	$1000.00 
	$378.08
	$250.00
	$1628.08

	Insurance
	12/88
	<2500.00>
	      0.00
	      0.00
	<2500.00>

	Corporate
	12/90
	    200.00
	    32.97
	    50.00
	    282.97

	Net Result
	
	
	
	
	$<588.95>


The net overpayment in insurance premium tax (from filing period 12/88) is offset against the net underpayment in sales and use tax (from filing period 10/88) and the remaining overpayment is then offset against the net underpayment in corporate income tax (from filing period 12/90). Since the final result of the audit is an overpayment and the entire amount of the overpayment is outside the statute of limitations for refund, the remaining overpayment is barred from any additional refund or credit.

(5) Procedures When Auditing Corporate Income Tax and Emergency Excise Tax Only – Same Audit Period.

(a) For purposes of this rule, corporate income tax and emergency excise tax are considered one tax category. Therefore, when auditing corporate income tax and emergency excise tax for the same audit period, any underpayment or overpayment found in corporate income tax during a filing period is added to or offset against any underpayment or overpayment found in emergency excise tax during the same filing period. The net result of a filing period is then carried forward and added to or offset against the net result of the following filing period(s) under audit to determine the final audit findings.

(b) Overpayments shall be applied to underpayments in the following order:

1. To any accrued tax;

2. To any accrued interest; and,

3. To any accrued penalty.

(c) Example: A taxpayer’s corporate income tax and emergency excise tax are included on an audit for the tax periods January 1988 through December 1992. The following information is revealed on the audit:

	Tax
	
	Tax <Over>
	
	
	Cumulative 

	Category
	Period
	Under Paid 
	Interest
	Penalty
	Amount

	Corporate
	12/88
	$1000.00 
	$0.00 
	$0.00
	

	Emergency Excise
	12/88
	<3000.00>
	  0.00
	  0.00
	$<2000.00> 

	Corporate
	12/89
	    500.00
	  0.00
	  0.00 
	

	Emergency Excise
	12/89
	  1000.00
	  0.00
	  0.00
	<500.00> 

	Net Result
	
	
	
	
	$<500.00> 


The 12/88 overpayment in emergency excise tax is offset against the 12/88 underpayment in corporate income tax. The remaining overpayment is carried forward to be offset against later underpayments within the audit period. The 12/88 net overpayment is offset against the 12/89 underpayments in corporate income tax and emergency excise tax. Since the final result of the audit is an overpayment and the entire amount of the overpayment is outside the statute of limitations for refund, the remaining overpayment is barred from any additional refund or credit.

(6) After all overpayments and underpayments discovered in the audit have been offset, a determination of the net result of the audit is made.

(7)(a) When the audit results in a net overpayment, the date of the overpayment is reviewed to determine whether it is within the statute of limitations for refund as provided in Section 215.26 or 220.727, F.S., if applicable.

(b) When the net overpayment is refundable, the auditor shall inform the taxpayer of the procedures, as provided in this chapter, for filing a claim for refund.

(c) Any part of the net overpayment which is outside the statute of limitations for refund is barred from any further refund. For audits where the notice of intent to conduct an audit is issued on or after the effective date of this rule, any part of the net overpayment which is outside the statute of limitations for refund is also barred from any further credit.

(8) When the audit results in a net underpayment, after the entire overpayment(s) has been used to offset the underpayment(s), any tax, interest, or penalty remaining due shall be assessed and billed.

Rulemaking Authority 213.06(1) FS. Law Implemented 72.011, 95.091, 213.25, 213.34, 215.26 FS. History–New 4-18-95.
