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12-11.001 General Explanation of Provisions.

Under the provisions of Section 213.22, F.S., the Department of Revenue is granted the discretionary authority to issue technical assistance advisements to taxpayers. Pursuant to this authority, it is the practice of the Department of Revenue to answer inquiries of taxpayers, whenever deemed appropriate and in the interest of sound tax management, pertaining to the tax effects and consequences of their acts and transactions.

Rulemaking Authority 213.22(3) FS. Law Implemented 213.22 FS. History–New 5-27-82, Formerly 12-11.01.

12-11.002 Definitions.

(1) “Technical Assistance Advisements” (TAA) or “Advisements” are written statements issued to taxpayers or to industry or trade associations by the Department of Revenue, setting forth the Department’s position on the tax consequences of a specific transaction or event under applicable statutes and rules.

(2) “Internal Technical Advisements” (ITA) are written statements issued to Department personnel, in response to a Request for Technical Assistance (RTA), which state the Department’s position on the tax consequences of a specific transaction or event under applicable statutes and rules.

(3) The “Department” shall mean the Department of Revenue of the State of Florida.

(4) “Taxpayer” shall mean a person subject to any tax, imposed under law by the Florida Statutes, which tax is subject to administration by the Department of Revenue.

(5) “Person” shall include any individual, joint venture, syndicate, partnership, corporation, association, estate and private or business trust, firm, legal representative, trustee, or receiver.

(6) “Under Audit” shall mean a taxpayer who has been given written notice of the Department’s intent to audit a specific tax for a specific time period which includes managed audits, self-audit requests, self analysis, or written approval from the Department to participate in a certified audit. Examples of such notices are: the notification of intent to audit books and records, the notification of correspondence audit, or self analysis and self audit requests. “Under Audit” shall also include a taxpayer who has been given written notification that the Department is conducting an examination of a transaction(s) or reporting period(s) for possible underpayments or overpayments.

(7) “Authorized Employee” shall mean a person or persons who initiates, conducts, or reviews an examination of information on a transaction(s) or reporting period(s) with respect to which the TAA or RTA request is made.

(8) “Taxpayer Association” shall mean an organization that has been authorized by its members to represent the interests of the members.

(9) “Tax Information Publication” (TIP) shall mean a written, informal statement developed and issued by the Department.

Rulemaking Authority 213.06(1), 213.22(3) FS. Law Implemented 213.22 FS. History–New 5-27-82, Formerly 12-11.02, Amended 10-24-96, 6-28-00.

12-11.003 Requests for Technical Assistance Advisements.

(1) All requests for technical assistance advisements must be in writing. No oral requests by taxpayers for technical assistance advisements will be considered or processed by the Department. Oral opinions and advice issued by representatives of the Department are not binding on the Department.

(a) A taxpayer or his or her representative may, however, inquire in writing of the Department whether it will rule on a particular question. Where such a request is made, however, the taxpayer and his or her identifying number must be disclosed.

(b) A taxpayer may, however, at all times seek informal oral or written technical assistance from the Department concerning preparation of returns and reports. Such advice, though, is advisory only and is not binding on the Department.

(2) Each written request for a technical assistance advisement (TAA) from a taxpayer or his or her representative related to the specific circumstances of an individual taxpayer must contain:

(a) A complete statement of all relevant facts relating to the transaction, including: names, addresses and taxpayer identifying numbers of all interested parties; and a carefully detailed description of the transaction. (The term “all interested parties” is not to be construed as requiring a list of all shareholders of a widely held corporation or all members of an association requesting an advisement.)

(b) In addition, true copies of all contracts, wills, deeds, agreements, instruments, and other documents involved in the transaction must be submitted with the request:

1. For prompt disposition, relevant facts reflected in documents submitted must be included in the taxpayer’s statement and not merely incorporated by reference; and,
2. Must be accompanied by an analysis of their bearing on the issue or issues, specifying the pertinent provisions.

(c) An explanation of an entire, integrated transaction when the request pertains to only a portion of that transaction.

(d) If the taxpayer asserts a particular determination of the issues, an explanation of the grounds for the determination, and a statement of relevant authorities in support of the position asserted, should be furnished. Even though the taxpayer is urging no particular determination with regard to a proposed transaction, he or she should state his or her views as to the tax consequences of the proposed action and furnish a statement of relevant authorities to support such views. In addition, the taxpayer should, for prompt disposition, inform the Department of any legislation, court decisions or regulations that the taxpayer determines to be contrary to the position advanced. If the taxpayer determines that there are no contrary authorities, a statement to this effect should be included in the advisement request.

(3) Each written request for a technical assistance advisement from a taxpayer association or the association’s representative must contain:

(a) A complete description of all relevant facts relating to the potential transaction(s).

(b) An explanation of an entire, integrated transaction when the request pertains to only a portion of that transaction.

(c) If the taxpayer association asserts a particular determination of the issues, an explanation of the grounds for the determination, and a statement of relevant authorities in support of the position asserted should be furnished. Even though the taxpayer association is urging no particular determination with regard to a proposed transaction, the association’s views as to the tax consequences of the proposed action should be stated and a statement of relevant authorities to support such views should be furnished. In addition, the taxpayer association should, for prompt disposition, inform the Department of any legislation, court decisions, or regulations that the taxpayer association determines to be contrary to the position advanced. If the taxpayer association determines that there are no contrary authorities, a statement to this effect should be included in the advisement request.

(d) A statement from the taxpayer association agreeing to disseminate the TAA to all of its members.

(e) A statement acknowledging that the provisions of Section 213.22(2), F.S., authorize the Department to publish the TAA for official purposes.

(4) An advisement request, other than a request regarding the sales and use tax exemptions granted to general groceries and medical items pursuant to Sections 212.08(1) and (2), F.S., must also contain a statement whether, to the best of knowledge of the taxpayer or his or her representative or the taxpayer association or its representative, the identical issue is involved in a return of the taxpayer or a member of the taxpayer association, and, if so, whether:
(a) The taxpayer or a member of the taxpayer association is under audit;
(b) The issue is being considered by the Department;
(c) The issue has been examined and the statutory period for assessment or refund has expired;
(d) The issue is pending in litigation in a case involving the taxpayer, a member of the taxpayer association, or a person who is a party to the transaction; or

(e) The issue, or a substantially similar issue, has been ruled on by the Department for the taxpayer or predecessor of the taxpayer, or a member of the taxpayer association, and the substance of the prior ruling or advisement.

After a request is filed, but before an advisement is issued, if a taxpayer or his or her authorized representative or the taxpayer association or its representative becomes aware that an examination of the issue by the Department has commenced, the taxpayer or his or her representative or the taxpayer association or its representative shall so notify the Department in writing.

(5) A request for an advisement must comply with the deletion requirements in Rule 12-11.005, F.A.C.
(6) A request for issuance of a technical assistance advisement by the Department should be addressed to Technical Assistance and Dispute Resolution, Florida Department of Revenue, P.O. Box 7443, Tallahassee, Florida 32314-7443.
(7) Any request for an advisement that does not comply with all the provisions of this rule will be acknowledged, and the requirements that have not been met will be pointed out. If a request for an advisement lacks essential information, the taxpayer or his or her representative, or the taxpayer association or its representative, will be advised that if the information is not forthcoming within 30 days, the request will be closed. If the information is received after the request is closed, the request will be reopened and treated as a new request as of the date of the receipt of the essential information.

(8) When a taxpayer who is under audit or a taxpayer association that has a member who is under audit requests a Technical Assistance Advisement (TAA) on any tax being audited or a transaction or period being reviewed, other than a request regarding the sales and use tax exemptions granted to general groceries and medical items pursuant to Sections 212.08(1) and (2), F.S., the taxpayer or the taxpayer association shall mail or hand-deliver to the authorized employee conducting the audit or review a copy of the TAA request at the same time the request is mailed to Technical Assistance and Dispute Resolution (TADR) for a response. Upon receipt of the TAA request, the authorized employee will notify TADR of his or her intent to provide any factual information, documents, arguments, or authorities which he or she wants considered. The authorized employee shall have 10 working days from the date of the TAA request in which to forward any information to TADR or to request additional time to submit information regarding the TAA request. The authorized employee shall not be obligated to suspend the audit or review pending issuance of the TAA. After issuance of a Notice of Proposed Assessment or billing, no TAA will be issued to a taxpayer or taxpayer association with respect to the tax liability reflected by the proposed assessment or billing, other than a TAA request regarding the sales and use tax exemptions granted to general groceries and medical items pursuant to Sections 212.08(1) and (2), F.S.

(9) No TAA will be issued to an individual taxpayer who has received notification of the Department’s intent to audit a specific tax, other than a TAA request regarding the sales and use tax exemptions granted to general groceries and medical items pursuant to Sections 212.08(1) and (2), F.S., if an RTA by the authorized employee, with respect to the same taxpayer and issue, is pending. If the Department does not issue an ITA in this situation, the taxpayer may submit a request for a TAA.

Rulemaking Authority 213.06(1), 213.22(3) FS. Law Implemented 213.22 FS. History–New 5-27-82, Formerly 12-11.03, Amended 10-24-96, 6-28-00, 1-22-01.

12-11.004 Requests for Conference Discussion.

(1) A taxpayer or the taxpayer’s representative who, or a taxpayer association or its representative that, desires an oral discussion of the issue or issues involved should indicate such desire in writing when filing the request in order that the conference may be arranged at that stage of consideration when it will be most helpful.

(2) If a conference has been requested, the taxpayer or Taxpayer Association will be notified of the time and place of the conference. Unless specifically agreed to by the Department, all conferences will be held at the Department’s offices in Tallahassee, Florida, or by telephone conference call if requested by the taxpayer or taxpayer association. A conference is normally scheduled only when the Department agrees that it will be helpful in deciding the case, or when an adverse decision is indicated.

Rulemaking Authority 213.06(1), 213.22(3) FS. Law Implemented 213.22 FS. History–New 5-27-82, Formerly 12-11.04, Amended 6-28-00.

12-11.005 Deletion of Private or Confidential Information.

(1) In order to assist the Department in making the deletions of private and confidential materials and privileged financial and commercial information from the text of advisements and supporting information provided by the requestor to the Department which are open to public inspection, there must accompany requests for advisements and the submission of supporting information either a statement of the deletions proposed by the person requesting the advisements, or a statement that no information other than names, addresses, and taxpayer identification numbers needs to be deleted.

(2) Such statement shall be made in a separate document. The statement of proposed deletions should be accompanied by a copy of the request for an advisement and supporting documents, on which should be indicated, by the use of brackets, the material which the person making such request indicates should be deleted.

(3) The statement of proposed deletions should not appear or be referred to anywhere in the request for an advisement.

(4) If the person making the request decides to request additional deletions prior to the time the advisement is issued, additional statements may be submitted.

(5) Generally, prior to issuing the advisement, the Department shall inform the person requesting such advisement, orally or in writing, of the material likely to appear in the advisement which such person proposed be deleted but which the Department determines should not be deleted. If so informed, the person requesting the advisement may submit within 10 days any further information, arguments or other material in support of the position that such material be deleted. The Department will attempt, if feasible, to resolve all disagreements with respect to proposed deletions prior to the issuance of the advisement. However, in no event shall the person requesting the advisement have the right to a conference with respect to resolution of any disagreements concerning material to be deleted from the text of the advisement, but such matters may be considered at any conference otherwise scheduled with respect to the advisement.

Rulemaking Authority 213.06(1), 213.22(3) FS. Law Implemented 213.22 FS. History–New 5-27-82, Formerly 12-11.05, Amended 6-28-00.

12-11.006 Processing Requests for, and Obtaining Copies of, Technical Assistance Advisements.

(1) It is the practice of the Department to process requests for advisements in chronological order and as expeditiously as possible. Compliance with a request for consideration of a particular matter ahead of its regular order, on a priority basis or by a specified time, will only be granted, in the discretion of the Department, if a special request for such handling is made. Requests for expeditious processing should be made in writing in a separate letter submitted with the advisement request entitled “Expeditious Handling Request.” Requests for expeditious handling shall fully detail the circumstances which require expeditious handling of the request by the Department. Requests for expeditious handling will be considered by the Department as particular circumstances warrant. However, no assurance can be given that any advisement will be processed by the time requested.

(2) A taxpayer or the taxpayer’s authorized representative, or a taxpayer association or its representative, desiring to obtain information as to the status of the taxpayer’s request may do so by contacting Technical Assistance and Dispute Resolution, P. O. Box 7443, Tallahassee, Florida 32314-7443.

(3)(a) An individual who accesses and prints a copy of a previously-issued TAA using the Department’s website (www.floridarevenue.com) does not have to submit the fee required by paragraph (b).
(b) A request for a copy of a previously-issued TAA or supporting information should be mailed or faxed to Technical Assistance and Dispute Resolution, P.O. Box 7443, Tallahassee, Florida 32314-7443, FAX number (850)921-2983. An individual who mails or faxes a request for a paper copy of a previously-issued TAA or supporting information must first submit a check made payable to the Department of Revenue in an amount equal to 50 cents per page, with a minimum amount of $5.00 for each TAA or supporting information document requested.

Rulemaking Authority 213.06(1), 213.22(3), (4) FS. Law Implemented 213.22(1) FS. History–New 5-27-82, Formerly 12-11.06, Amended 10-24-96, 6-28-00, 1-22-01.

12-11.007 Effect of Advisements.

(1) A taxpayer may not rely on an advisement issued to another taxpayer, except that an advisement issued to a taxpayer association provides guidance to those taxpayers who are members of the taxpayer association for the particular transaction(s) discussed in the TAA. An advisement will be revoked or modified at any time by the Department in the administration of the taxing statutes, if the applicable statutes, rules, case law, or policies supporting the TAA change, or if the circumstances initially described by the taxpayer in his or her request for the TAA change. If an advisement is revoked or modified, the revocation or modification shall be prospective only, and such revocation or modification shall not be applied retroactively against the taxpayer.

(2) An advisement, issued to a taxpayer or a taxpayer association, with respect to a particular transaction represents a holding of the Department on that transaction only. If the advisement is later found to be in error, or no longer in accord with the position of the Department, it will afford the taxpayer no protection with respect to a like transaction in the same or subsequent years.

(3) When a taxpayer receives an advisement prior to the filing of his or her return, with respect to any transaction that has been consummated and that is relevant to the return, he or she should attach a copy of the advisement to the return.

(4) As part of the determination of a taxpayer’s liability, it is the responsibility of the Department to ascertain whether an advisement previously issued to the taxpayer or the taxpayer association has been properly applied. It should be determined whether the representations, upon which the advisement was based, reflected an accurate statement of the material facts and whether the transaction actually was carried out substantially as proposed.

(5) Members of a taxpayer association who choose not to follow the guidance provided in a TAA will not be subject to the precedential value of the TAA, and are liable for the tax consequences of not adhering to the Department’s position expressed in the TAA.

Rulemaking Authority 213.06(1), 213.22(3) FS. Law Implemented 213.22 FS. History–New 5-27-82, Formerly 12-11.07, Amended 6-28-00.

12-11.008 Requests by Representatives.

(1) A request, by or for a taxpayer or a taxpayer association, must be signed by the taxpayer, an officer or director of the taxpayer association, or an authorized representative of the taxpayer or the taxpayer association. If the request is signed by an authorized representative, he or she must either be:
(a) An attorney, who is a member in good standing of the Florida Bar or of the bar of the highest court of any state, possession, commonwealth, or the District of Columbia, and who files with the Department a written declaration that he or she is currently qualified as an attorney and he or she is authorized to represent the principal, or

(b) A certified public accountant, who is duly qualified to practice in any state, possession, territory, commonwealth, or the District of Columbia, and who files with the Department a written declaration that he or she is currently qualified as a certified public accountant and he or she is authorized to represent the principal, or

(c) A person, other than an attorney or certified public accountant, who files with the Department a written declaration signed by the taxpayer that he or she is authorized to represent the principal.

(2) The above requirements do not apply to an individual representing his or her full-time employer, or to a bona fide officer, administrator, trustee, etc., representing a corporation, trust, estate, association, or organized group.

Rulemaking Authority 213.06(1), 213.22(3) FS. Law Implemented 213.22 FS. History–New 5-27-82, Formerly 12-11.08, Amended 6-28-00.

12-11.009 Revocation of Request.

(1) The taxpayer’s request for an advisement may be withdrawn at any time prior to the Department’s issuance of the advisement. Additionally, a taxpayer may request that one or more individual issues contained in an advisement request be withdrawn from Department considerations. The information submitted, with regard to a request or issue which is revoked, may be considered by the Department in a subsequent audit or examination of the taxpayer’s return. Even though a request is withdrawn, all correspondence and exhibits will be retained by the Department and may not be returned to the taxpayer.

(2) A taxpayer, or his or her representative, may revoke a request, or revoke Department consideration pertaining to an individual issue, only upon submission of a written statement to the Department requesting the Department suspend consideration of the entire advisement request or particular issue contained therein.

Rulemaking Authority 213.06(1), 213.22(3) FS. Law Implemented 213.22(1), (3) FS. History–New 5-27-82, Formerly 12-11.09.

12-11.011 Requests for Technical Advice.

(1) All Requests for Technical Advice (RTA) must be made in writing.

(2) Each RTA must contain the following:

(a) A complete statement of all relevant facts relating to the specific transaction, including:

1. The taxpayer’s name;

2. The audit number or a statement that the taxpayer is under a compliance review;

3. The taxpayer’s identification number; and,

4. A carefully detailed description of the transaction.

(b) If the RTA does not relate to a specific taxpayer, a complete statement of all relevant facts relating to the transaction, including a detailed description of the transaction, must be submitted with the request.

(c) True copies of all contracts, wills, deeds, agreements, instruments, and other documents involved in the transaction must be submitted with the request. The RTA should include a statement of the relevance of each document included to the issue or issues, specifying the pertinent provisions.

(d) When the request pertains to only one step of a larger integrated transaction, the facts, circumstances, etc., should be submitted with respect to the entire transaction.

(e) If the authorized employee making the request asserts a particular determination of the issues, an explanation of the grounds for the determination and a statement of relevant authorities in support of the position asserted should be furnished.

(3) An RTA should be sent through the requesting employee’s Manager, to Technical Assistance and Dispute Resolution, P. O. Box 7443, Tallahassee, Florida 32314-7443.

(4) When an RTA regarding a taxpayer who is under audit is made:

(a) The authorized employee making the request shall mail or hand-deliver to the taxpayer a copy of the RTA. This copy shall be mailed or hand-delivered to the taxpayer at the same time the original request is mailed to TADR.

(b) The authorized employee shall not be obligated to suspend the audit pending issuance of the Internal Technical Advisement (ITA). No ITA will be issued if a TAA request is pending with respect to the same taxpayer and issue.

(c) The taxpayer shall have 10 working days from the date of the RTA to provide TADR any factual information, documents, arguments or authorities which the taxpayer wants considered or to request additional time to submit information regarding the RTA.

(d) The authorized employee shall provide the taxpayer with a copy of the resulting ITA. If the ITA is issued after the authorized employee has submitted the audit file for further review, billing or assessment, any necessary adjustments to the audit findings and conclusions shall be made.

Rulemaking Authority 120.53, 213.06(1) FS. Law Implemented 120.53 FS. History–New 10-24-96.

12-11.013 Informal Technical Tax Statements. 

Pursuant to the provisions of Sections 213.015(1) and 213.2201, F.S., the Department is authorized to issue informal written technical statements called Tax Information Publications (TIPs).

(1) Tax Information Publications are intended to:

(a) Provide guidance to taxpayers, tax practitioners, and the public;

(b) Promote the uniform application of the tax laws;

(c) Inform taxpayers about the Department’s response to changes in:

1. United States or Florida tax laws; or,

2. Court or Division of Administrative Hearings decisions that interpret tax laws;

(d) Explain to taxpayers their rights and responsibilities under the tax laws; and,

(e) Assist taxpayers in complying with the tax laws.

(2)(a) TIPs cannot supersede, alter, or otherwise change any provision of Florida law, Department rule, or any other source of law. They are not binding on the Department or on taxpayers, except as provided in Rule Chapter 12-13, F.A.C.

(b) A TIP is not a rule under the provisions of Chapter 120, F.S.

(3)(a) If there is an inconsistency between a TIP and a statute, rule, or court decision, the statute, rule, or court decision controls.

(b) Any person relying on a TIP is required to consider the effects of later statute or rule changes, or court decisions, that render the TIP inapplicable. A taxpayer who relies on the provision(s) contained in an inapplicable TIP cannot subsequently allege that he or she received inaccurate guidance from the Department.

Rulemaking Authority 213.06(1) FS. Law Implemented 213.015(1), 213.2201 FS. History–New 6-28-00.
