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61G4-21.001 Florida Homeowners’ Construction Recovery Fund.

Rulemaking Authority 489.108 FS. Law Implemented 489.140-.143 FS. History–New 7-11-95, Amended 7-7-05, Repealed 2-27-12.
61G4-21.002 Definitions.

(1) “All reasonable searches and inquiries,” as provided in Section 489.141(1), F.S., shall mean that reasonable efforts have been made to determine whether the contractor possesses any property or assets with which to satisfy the underlying judgment, order of restitution, or award in arbitration, in whole or in part, and that no such property or assets have been identified or located. Reasonable searches and inquiries can be evidenced by documentation of the following claimant’s efforts:

(a) To locate the contractor;

(b) To discover if the contractor has assets from which to collect the judgment such as accounts and real or personal property and equipment;

(c) To collect against any applicable bond issued with the contractor as the principal and that is payable to the claimant; and,
(d) To file a garnishment against the contractor when the action is financially feasible under the circumstances.

Such documentation means proof from the claimant that the claimant has conducted a property records search in the licensee’s state(s) of residence and principal place of business, and has made inquiries with the Department of Highway Safety and Motor Vehicles, and such other proof as the Construction Industry Licensing Board may from time to time require in particular instances. For claims seeking $15,000 or less, evidence that the contractor’s license is suspended due to nonpayment of ordered restitution or fines; or evidence of a Final Order of the Board showing that the contractor was prosecuted for nonpayment of a civil judgment will satisfy the requirement for all reasonable searches and inquiries.
(2) “Diligent Attempt,” as provided in Section 489.141, F.S., shall have the same meaning as “all reasonable searches and inquiries” in subsection (1), above.

(3) “Same Transaction” as used in Section 489.143(3), F.S., and for purposes of this rule, means a contract, or any series of contracts, between the claimant and a contractor or qualified business, where such contract or contracts involve the same property, or contiguous properties and are either entered into at one time or serially.

(4) “Recovery Fund” as used in these rules shall mean the Florida Homeowners’ Construction Recovery Fund.

(5) “Actual Damages” as used in Section 489.143(2), F.S., shall mean the general measure of damages suffered as a direct result of a licensee’s violation of Section 489.129(1)(g), (j), (k), or 713.35, F.S., for failing to perform a construction contract. Actual Damages are calculated as the difference between the contract price, together with the change orders, and the cost of construction completion by another builder, where the cost of completion is for the same scope of work and materials set out in the original contract. However, if the claimant has paid a deposit or down payment and no actual work is performed or materials are delivered, actual damages shall not exceed the exact dollar amount of the deposit or down payment.

Rulemaking Authority 489.108, 489.141(3) FS. Law Implemented 489.141, 489.143, 489.1402 FS. History–New 7-11-95, Amended 11-13-97, 3-10-03, 7-7-05, 4-27-08, 12-20-16, 5-11-21.
61G4-21.003 Filing Claims.
(1) A claim against the Recovery Fund shall be made on Form DBPR/CILB/022, (Rev. August 2016) “Florida Homeowners’ Construction Recovery Fund Claim Form,” hereby adopted and incorporated by reference at: http://www.flrules.org/Gateway/reference.asp?No=Ref-07608. The address of the Fund where the form can be obtained is: 2601 Blair Stone Road, Tallahassee, FL 32399-1039. The Fund phone number is (850)921-6593.

(2) Completed claim forms shall be forwarded to the Board, together with a copy of the complaint that initiated action against the contractor, a certified copy of the underlying judgment, order of restitution, or award in arbitration, together with the judgment; a copy of any contract between the claimant and the contractor, including change orders; proof of payment to the contractor and/or subcontractors; copies of any liens and releases filed against the property, together with the Notice of Claim and Notice to Owner; copies of applicable bonds, sureties, guarantees, warranties, letters of credit; certified copies of levy and execution documents, and proof of all efforts and inability to collect the judgment or restitution order, and other documentation as may be required by the Board to determine causation of injury or specific actual damages.

(3) Where the final judgment, board restitution order, or arbitration award is not expressly based on Section 489.129(1)(g), (j) or (k), F.S., claimant must present to the Board sufficient evidence to show that the contractor engaged in activity that is described in those subsections.

(4) In the event that the contractor filed for protection under the bankruptcy code, claimant must show that a diligent attempt was made to participate in the distribution of assets, if any. If there were no assets for unsecured creditors, failure to participate in the bankruptcy shall not be grounds for claim denial.

(5) If claimant dies before a claim is filed, claimant’s estate is authorized to file a claim on claimant’s behalf. If there is no estate, claimant’s personal representative is authorized to file a claim on claimant’s behalf.
(6) If claimant dies after a claim is filed, but before a claim is adjudicated, claimant’s estate is authorized to proceed on claimant’s behalf. If there is no estate, claimant’s personal representative is authorized to proceed on claimant’s behalf.

Rulemaking Authority 489.108, 489.141(3) FS. Law Implemented 489.141 FS. History–New 7-11-95, Amended 7-1-96, 7-7-05, 4-27-08, 3-18-10, 12-20-16, 5-11-21.
61G4-21.004 Claims Review.

(1) No claims will be accepted until 35 days after the date indicated on the final judgment, board restitution order, or arbitration award.

(a) A claim number shall not be assigned until a completed and signed fund claim form, as incorporated in Rule 61G4-12.006, F.A.C., is received, along with the documentation required in Rule 61G4-21.003, F.A.C.

(b) Upon receipt of the completed claim form, notice will be given to the contractor(s) and the licensee determined to be the qualifier(s) of the business entity involved in the contract. Notice shall be given to the mailing address as it appears in the Department records.

(2) Claims shall be reviewed for completeness by Board staff.

(3) The Board hereby delegates to the Department authority to issue a closing order for any claim when:

(a) The claimant is a licensee who acted as the contractor;

(b) The claimant is the spouse of the judgment debtor or licensee or a personal representative of such spouse;

(c) The claim is based upon a construction contract in which the licensee was acting with respect to the property owned or controlled by the licensee;

(d) The claim is based upon a construction contract in which the contractor did not hold a valid and current license at the time of the construction contract;

(e) The claimant was associated in a business relationship with the licensee other than the contract at issue;

(f) When, after notice, the claimant has failed to provide documentation in support of the claims required by rule;

(g) Where the licensee has reached the aggregate limit, or

(h) The claimant has contracted for scope of work described in Section 489.105(3)(d)-(q), F.S., prior to July 1, 2016.
For the purpose of oversight by the Board, the Recovery Fund’s legal staff shall, on a monthly basis, provide the Chairperson, or the Chairperson’s delegate with copies of all closing orders filed in the preceding period.

(4) The chairperson of the Construction Industry Licensing Board shall appoint a committee, comprised of at least one member from Division I and one member from Division II, to review claims against the fund, and recommend action to the Board.

(5) The Board shall give notice to the claimant, the contractor and the licensee of the time and place where the committee will review the claim and the Board will take action on the claim. Claim cases will not be set on the committee agenda for review unless all the major elements of the claim are present. These are:
(a) A completed and signed claim form;

(b) A final judgment, board restitution order, or arbitration award;

(c) Evidence of a violation of Section 489.129(1)(g), (j), or (k), F.S.; and,

(d) Evidence that all reasonable searches and inquiries have been undertaken.

(6) Claims shall be set for presentation in claim number order.

(7) The Board shall either authorize payment of the claim in full or in part, or deny the claim in full, by entry of a Final Order in accordance with Section 489.143, F.S. Action by the Board shall be considered final agency action.

(8) Board staff shall provide the recovery fund committee information each month showing all payments approved and made to claimants.

Rulemaking Authority 489.108 FS. Law Implemented 489.141, 489.143, 489.1402 FS. History–New 7-11-95, Amended 4-27-99, 7-7-05, 4-27-08, 12-20-16.
61G4-21.005 Payment of Claims.

(1) If the Board authorizes payment of any claim in full or in part, then it shall forward the final agency action with respect to the claim to the Secretary of the Department for payment.

(2) Procedures for disbursements of funds shall not commence until 35 days after the filing of the Final Order of the Board approving payment of any claim from the recovery fund.

(3) No claimant eligible for, or currently receiving, restitution under a civil or criminal restitution order or other repayment plan shall be eligible to recover from the Fund until two or more payments have been missed. Prior to receiving any payments, such a claimant shall provide the Board with a written statement indicating any amount received to date under such an order or plan, the date and amount of the last payment, and how much is still due and owing under such an order or plan.

Rulemaking Authority 489.108 FS. Law Implemented 489.141, 489.143 FS. History–New 7-11-95, Amended 4-27-99, 6-19-03, 7-7-05, 5-11-09.
61G4-21.006 Subrogation and Assignment.

(1) At the time of payment from the Recovery Fund, the claimant shall assign his or her right, title, and interest in any final judgment or board restitution order to the extent of such payment to the Recovery Fund.

(2) Upon payment from the Recovery Fund, the Board shall be surrogated to the right, title, and interest of the claimant. Any amount subsequently recovered on the final judgment, board restitution order, or arbitration award, shall be for the purpose of reimbursing the Recovery Fund, to the extent of such payment from the Recovery Fund.

(a) If the claim is based on a final judgment, Claimant shall record the assignment in the public records of each county where the original judgment has been recorded. 

(b) If the claim is based on a board restitution order, Claimant shall record the assignment with the Agency Clerk of the Department of Business and Professional Regulation.

(3) Approved recovery fund claims shall be referred for collection efforts following payment to the claimant when appropriate.

Rulemaking Authority 489.108 FS. Law Implemented 120.69, 455.227(3)(b), 489.143 FS. History–New 7-12-05, Amended 4-27-08.
